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MARYLAND STATE DEPARTMENT OF

E DUCAT'ON Karen B. Salmon, Ph.D.

EQUITY AND EXCELLENCE State Superintendent of Schools
TO: Members of the State Board of Education
FROM: Karen B. Salmon, Ph.D.
DATE: June 20, 2018

SUBJECT: COMAR 13A.06.07.01-.10 (AMEND)
Student Transportation
ADOPTION

PURPOSE:

The purpose of this action is to request adoption of the proposed amendments to COMAR
13A.06.07.01-.10 Student Transportation.

REGULATION PROMUL GATION PROCESS:

Under Maryland law, a state agency, such as the State Board, may propose a new or amended
regulation whenever the circumstances arise to do so. After the State Board votes to propose such a
regulation, the proposed regulation is sent to the Administrative, Executive, and Legislative Review
(AELR) Committee for a 15-day review period. If the AELR Committee does not hold up the proposed
regulation for further review, it is published in the Maryland Register for a 30-day public comment
period. At the end of the comment period, the Maryland State Department of Education (MSDE) staff
reviews and summarizes the public comments. Thereafter, MSDE staff will present a recommendation
to the State Board of Education to either: (1) adopt the regulation in the form it was proposed; or (2)
revise the regulation and adopt it as final because the suggested revision is not a substantive change; or
(3) revise the regulation and re-propose it because the suggested revision is a substantive change. At
any time during this process, the AELR Committee may stop the promulgation process and hold a
hearing. Thereafter, it may recommend to the Governor that the regulation not be adopted as a final
regulation or the AELR Committee may release the regulation for final adoption.

BACKGROUND/HISTORICAL PERSPECTIVE:

On April 11, 2017, the National Transportation Safety Board (NTSB) released its Safety
Recommendation Report in response to a collision between a Baltimore City school bus and a
Maryland Transportation Authority transit bus that occurred in Baltimore City on November 1, 2016.
The NTSB identified two areas of concern for the MSDE which included: terms in COMAR
13A.06.07 that were not defined; and, clarification needed regarding when a local school system is
required to submit a school vehicle driver or trainee’s name, during pre-employment screening, to the
MSDE for inclusion in the disqualified driver database.
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To respond to these findings, the MSDE worked with the Office of the Attorney General. Additionally,
local Directors of Pupil Transportation were informed of the findings and a task force of directors was
convened.

The task force met on May 25, 2017 to review the NTSB report and provided input related to proposed
changes to COMAR 13A.06.07. With one exception, the task force recommendations supported all
changes listed by the NTSB and the MSDE. The inclusion of “assault in the second degree”, as a
disqualifying condition, was opposed by the task force. Feedback centered on the fact that the addition
of “assault in the second degree” would be stricter than current regulations for teachers. The task force
expressed concern that the addition of this requirement would significantly impact the ability for
counties to staff needed routes because many local school systems already experience driver shortages.
In addition, the inclusion of “assault in the second degree,” if adopted, could potentially cause local
school systems to be required to disqualify drivers who have already passed background checks and
are currently driving for local school systems.

At the August 22, 2017 meeting, the State Board granted permission to publish the proposed
amendments to the regulation. The amendments were published in the Maryland Register with an
open comment period from October 15 through November 15, 2017. During the open comment period
the MSDE received comments from the Maryland Association of Pupil Transportation (MAPT), the
Maryland School Bus Contractors Association (MSBCA), and three local school system Directors of
Pupil Transportation.

All comments received involved the “Assault in the Second Degree” amendment under COMAR
13A.06.07.07, School Vehicle Driver Disqualifying Conditions and Termination, as well as .08 School
Vehicle Attendant Qualifications and Disqualifications. All comments were in opposition to the
inclusion of this disqualification factor for a variety of reasons.

UPDATE:

At the December 5, 2017 meeting, the State Board granted the republication of the amendments (with a
change of “assault in the second degree” to “has been convicted of assault within the past 10 years
from the date of conviction”) in the Maryland Register with an open comment period from March

30 through April 30, 2018. During the open comment period, the MSDE received comments from the
Maryland Association of Pupil Transportation (MAPT), the Maryland School Bus Contractors
Association (MSBCA), six local school system Directors of Pupil Transportation, and 23 school bus
contractors. All letters received were in opposition to the conviction of assault within the past 10 years
from the date of conviction being an automatic disqualification.

The central concerns of the comments received are as follows:

1. The addition of “has been convicted of assault within the past 10 years from the date of
conviction” would drastically increase the School Vehicle Driver shortage already occurring
across Maryland.

2. School bus drivers would be held to a higher legal standard then all other school staff
(Teachers, Support Staff, School Administrators, and Superintendents)

3. Itwas not listed as a recommendation under the NTSB Safety Recommendation H-15-17.
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4.

Disqualification of “has been convicted of assault within the past 10 years from the date of
conviction” may run afoul of the Equal Employment Opportunities Commission (EEOC)
Guidance on maintaining a diverse workforce.

The lack of this disqualification factor had no relation to the collision as it was the pre-existing
medical conditions that posed the biggest safety concern.

The COMAR changes would have no effect on MTA drivers who also transport students to and
from school.

It does not make sense to include assault in the second degree as it is considered so minor that
it is eligible for expungement after ten years in Maryland.

Would the disqualification be retroactive thus terminating currently employed School Vehicle
Drivers and School Vehicle Attendants? This would greatly impact the driver shortage
occurring across Maryland.

Additionally, on May 22, 2018, the NTSB convened and voted to adopt the special investigation report
regarding school bus safety considering the school bus accidents in Baltimore, Maryland and
Chattanooga, Tennessee. As part of the regulation proposed for adoption, a presentation will be
provided to the Board summarizing the conclusions and further safety recommendations by the NTSB.

ACTION:

The MSDE requests permission to adopt the proposed amendments to COMAR 13A.06.07.01-.10,
Student Transportation.
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Pupil Transportation in Maryland

3 — Background

4 — National Transportation Safety Board (NTSB) recommendations
for Maryland State Department of Education

8 — NTSBrecommendations for Baltimore City Public Schools
12 — NTSB Final Report
14 — Seat belts

e« Compartmentalization
 Cost

 Three point seat belts
 Concerns

23 — Response to NTSB

e State Board Meeting June 20,2018
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Background

November 1,2016 aschool
Baltimore City Public Schoo
private vehicle and atransit

pus under contract with
s (BCPS) struck both a

pusoperated by the

Maryland Transit Administration (MTA).

Thedriversof both buses and four passengerson
board the MTA buslost their lives.

June 20,2018
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The National Transportation
Safety Board

The National Transportation Safety Board (NTSB)
Investigated the accident and provided a safety

recommendation tothe Maryland Sate
Department of Education (MSDE) on April 11,2017.

» Review and modify the Code of Maryland Regulations section
13A.06.07.07,“School Vehicle Driver Disqualifying Conditionsand
Termination, to clarify the definitions of disqualifying conditions,
andto require notification to the Maryland State Department of
Education of all driverswho are determined to be not qualified
during pre-employment screening. (H-17-15)

o State Board Meeting June 20,2018
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COMAR13A.06.07 Regulations

Changeswere madeto the Transportation
regulationswhich included:

o Addingdefinitionsfor termssuch as“Appreciable
Damage, Unsafe Action, and Crime of Violence”

 Clarifyingwhen aschool systemisrequired to submit a
school vehicle driver or traineeto MSDEfor inclusion in
the disqualified driver database

 Modifyingtermsto provide consistency acrossthe
regulations

« Adding “aconviction of assault in the second degree
within the past 10 years” asadisqualifying condition

e State Board Meeting June 20,2018



AAAAAAAAAAAAAAAAAAAAAAAAA

(3pl0ef.Np[e)) R Pupil Transportation

EEEEEEEEEEEEEEEEEEE

COMAR13A.06.07 Regulations

The State Board reviewed and granted the
publication of the amendmentsduringthe
September 2017 meeting.

MSDE received commentsduringthe open
comment period in opposition to the automatic
second degree assault disqualification.

Thereqgulationswere put back out for open
comment followingthe December 2017 meeting.

The open comment period was open from
March 30th through April 30th,

e 31 commentswere received

e State Board Meeting June 20,2018
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The National Transportation
Safety Board

The NTSB has been following the actions of MSDE
and have provided a classification of:

« Safety Recommendation H-17-15 “Open—Acceptable
Response.’

 The NTSB will change the classification once the
COMARTregulationisapproved by the State Board.

e State Board Meeting June 20,2018
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The National Transportation
Safety Board

The NTSB also made two safety recommendationsto
Baltimore City Public Schools:

* Reguest that the Maryland State Department of Education have an
independent and neutral third party conduct a performance audit of your
transportation department that includesareview of crash reportsand of
disqualifying conditions for school busdriversunder Code of Maryland
Regulations section 13A.06.07.07. (H-17-13) (Urgent)

« Assoon asthe performance audit referenced in Safety Recommendation
H-17-13 iscomplete,take the corrective actionsrecommended to
improve internal controlsand ensure that all school busdriversmeet the
gualification standardsunder Code of Maryland Regulations sections
13A.06.07.06—.07 and that they do not pose any safety risks. (H-17-14)

e State Board Meeting June 20,2018



AAAAAAAAAAAAAAAAAAAAAAAAA

(3pl0ef.Np[e)) R Pupil Transportation

Baltimore City Audit

Baltimore City requested M SDE procure athird
party vender to conduct an audit of their
transportation department.

The contract was awarded to School Bus
Consultantsand work began in October 2017.

The audit was completed on January 31,2018.

June 20,2018



Response to Baltimore City
Public Schools Audit

A letter was sent by Dr. Karen Salmon to BCPS
CEO, Sonja Santelises, asking for adetailed action
planinresponseto the BCPSaudit findings.

A letter wasreceived on May 14,2018 that
provided BCPSsaction plan.

@ State Board Meeting June 20,2018



AAAAAAAAAAAAAAAAAAAAAAAAA
(3pl0ef.Np[e)) R Pupil Transportation

EEEEEEEEEEEEEEEEEEE

Response to Baltimore City
Public Schools Audit

BCPSprovided strategieswith timelinesfor the
start and completion of each action.

Some start dateswere documented as beginning
several months, if not over ayear out.

Overall the response of BCPSdoesnot appear to
addressto the concernsregardingthe immediate
and urgent need of policiesand staffing
Implementation.

@ State Board Meeting June 20,2018



National Transportation Safety
Board Final Report

The NTSB met on May 22,2017 toreview the
findingsfrom both the November 1,2016 crash in

Baltimore, MD aswell asthe November 21,2016
crash in Chattanooga, TN.

Inthe NTSB’s published synopsis of the special

iInvestigation report, technology was Identified that
will enhance vehicle safety.

@ State Board Meeting June 20,2018
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National Transportation Safety
Board Final Report

One major safety recommendation to the state of
Maryland is“enact legislation to require that all new
large school buses be equipped with passenger lap/
shoulder belts..’

Maryland does not have alaw that requireslarge
school busesto be equipped with passenger lap/
shoulder belts.

@ State Board Meeting June 20,2018
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Compartmentalization

School buses have a passive
occupant protection system
called Compartmentalization.

School bus seats, made with an energy-
absorbing steel inner structure and
high, padded seat backs, are securedto
the school busfloor. Studentsare
protected within the seating
compartment much like eggsin a
carton.

June 20,2018
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Seat Belts

The issue of seat belts on school buses has been a
point of discussion for many years.

U.S.regulationsonly require seatbelts on small
school buses—those under 10,000 pounds.

Currently, only eight states have lawsrequiring seat
beltson large school buses.

 Four require lap/ shoulder belts
 Four require only lap belts

@ State Board Meeting June 20,2018
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Two point seat belt
B Three point seat belt

Created with mapchart.net @

@ State Board Meeting June 20,2018
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Cost

The cost of equipping large school buseswith seat
belts has been amajor concern for local school
systems.

« Many buses already cost between $90,000 and
$120,000

For a66 passenger school bus,the cost per vehicle
for three point seat beltsisapproximately $7,500.
e Cost provide by alocal school busdistributor

Total cost to install 3-point seat beltson all new
busesin MD could be over $4 Million.

Q State Board Meeting June 20,2018
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Cost per student

I T

$7,500 Per Bus
Average cost of new seat belts
$625
12 year lifespan of the bus Per Year
$3.47
180 day school year Per Day
$.05 N $.08
66 students 44 students Per Student

@ State Board Meeting June 20,2018
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Three-Point Seat Belts

O Three point seat belts provide the best
protection against catastrophic accidents
Involving side impact and rollover.

O Some results show that student management
and behavior issues decrease as a positive
side effect of students beingrequired to wear
three-point seat belts.

[ Seating capacity is not impacted if seats are
installed with three-lap/ shoulder belts
allowed for smaller elementary students and
two-lap/ shoulder belts allowed for middle
and high school students.

June 20,2018
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concerns
Cost
 Many school systems are already dealing with budget
concerns.
Evacuation

e Can children quickly unbuckle and evacuate?

Liability Issues
e Use of seat belt isnot enforced?
e Parent/ Student refusesto use seat belt?

Outstanding safety record
e Interior of bus

@ State Board Meeting June 20,2018
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YOUTH FATALITIES DURING SCHOOL TRAVEL HOURS
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19% SCHOOL BUS: <1%

TEEN DRIVER: 57 % ADULT DRIVER: 23%

Source: American School Bus Council
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Transportation Safety Board

MSDE had two recommendationsfromthe NTSB:

Review and modify the Code of Maryland Regulations
section 13A.06.07.07,“School Vehicle Driver
Disqualifying Conditionsand Termination,’

* |sclassified “Open—Acceptable Response’”

Publicize tothe state school districts and school bus
communitiesthe methods available for individual
reporting of school busdriverswith medical conditions
that may affect their ability to safely operate a school bus

e New Recommendation

@ State Board Meeting June 20,2018



AAAAAAAAAAAAAAAAAAAAAAAAA

(3pl0ef.Np[e)) R Pupil Transportation

EEEEEEEEEEEEEEEEEEE

Response to the National
Transportation Safety Board

Information has been sent to all local transportation
directorsinforming them of the method for reporting school
busdriverswith medical conditions.

MSDE will also inform all local school staff the protocol to
report potential driver medical condition concerns.

A conference will be held in October 2018 and information
will be presented to all transportation directorsreminding
them of the methodsfor reporting school busdriverswith
medical conditions.

All information sent to transportation directorswill be sent
tothe NTSB to provide documentation on the completion of
the safety recommendation.

@ State Board Meeting June 20,2018



Title 13A STATE BOARD OF EDUCATION

Subtitle 06 SUPPORTING PROGRAMS
Chapter 07 Student Transportation

Authority: Education Article, §§2-205, 5-205, and 8-410, Annotated Code of Maryland

.01 Definitions.
A. In this chapter, the following terms have the meanings indicated.
B. Terms Defined.
(1) Accident.

(a) "Accident" means an occurrence or action involving a driver of a school vehicle operated by or under contract to a
local school system, which results in an injury or fatality to an individual or damage to a motor vehicle or property, except as
otherwise provided in 49 CFR §382.303, which is incorporated by reference, for the purpose of post-accident testing for alcohol
and controlled substances.

(b) "Accident" does not include an occurrence or action involving a driver of a vehicle not registered as a school vehicle
or a school charter vehicle.

(2) "Adulterated specimen” means a specimen that contains a substance that:

(a) Is not expected to be present in human urine; or

(b) Is expected to be present in human urine but is at a concentration so high that it is not consistent with human urine.
(3) “Appreciable damage” means property damage in excess of $3,000.
(4) "Appropriate medical examination" has the meaning stated in COMAR 11.19.05.01.
(5) "Assistant supervisor of transportation” means an individual with high level management responsibilities who reports

directly to the supervisor of transportation.

(6) "Behind-the-wheel instruction" means time spent driving a school vehicle during preservice or in-service instruction.
(7) "Commercial motor coach" means a bus that:

(a) Is at least 26,000 pounds gross vehicle weight;

(b) Has a minimum of three axles;

(c) Carries a minimum of 16 passengers, including the driver; and

(d) May be equipped with a restroom.

(8) "Department" means the Maryland State Department of Education.

(9) "External observation™ means a school bus driver observation conducted from another vehicle while the school bus
driver is on an established route.

(10) "Incapacitating injury” means an injury, other than fatal, that prevents the injured individual from walking, driving, or
normally continuing the activities that the individual was capable of performing before the accident.

(11) “Insubordination’ means violating a lawful order or failing to obey a lawful order given by a superior.

[(11)] (12) "Loading zone™ has the meaning stated in Transportation Article, §22-228(f)(1), Annotated Code of Maryland.

[(12)] (13)"Medical review officer" means a doctor of medicine or osteopathy who:

(a) Is responsible for receiving laboratory results generated by this Program;

(b) Has knowledge of substance abuse disorders;

(c) Has appropriate training to interpret and evaluate a donor's confirmed laboratory positive or "unsuitable” drug test
results, together with the donor's medical history and any other relevant biomedical information; and

(d) Is required to have a working knowledge of the U.S. Department of Transportation Federal Motor Carrier Safety
Administration regulations applicable to the employer for which drug test results are evaluated.

(14) “*Misfeasance” means performing a proper act in a wrongful or injurious manner or the improper performance of an
act which might have been lawfully done.

[(13)] (15) "Nonpublic school™ means nursery school, elementary school, and secondary school as stated in COMAR
13A.09.10.02B.

[(14)] (16) Off-Highway Loading Zone.

(a) "Off-highway loading zone" has the meaning stated in Transportation Article, §22-228(f)(2)(ii), Annotated Code of
Maryland.

(b) "Off-highway loading zone" includes a parking lot and school grounds.

[(15)] (17)"On-highway loading zone™ means a stop made completely off the travel portion of the roadway on a shoulder
that is at least 81/2 feet wide.

[(16)] (18) "On-roadway stopping" means a stop made on the travel portion of the highway, not to include the shoulder.

[(27)] (19) "Personal injury" means an injury treated by a physician, dentist, or nurse, or in a hospital.
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[(18)] (20) "Preventable accident” means an accident in which the driver failed to do everything the driver reasonably could
have done to prevent it, according to accepted standards of the National Safety Council.
(21)’Property Damage’ means injury to real or personal property. The amount of property damage is established by
evidence of replacement values and cost of repairs.
[(19)] (21) "Safety-sensitive function" has the meaning stated in 49 CFR §382.107, which is incorporated by reference.
[(20)] (22)"School charter vehicle™ has the meaning stated in Transportation Article, §13- 420(c), Annotated Code of
Maryland.
[(21)] (23) "School vehicle" has the meaning stated in transportation Article, §11-154, Annotated Code of Maryland.
[(22)] (24) “School vehicle attendant” means an individual who:
(a) Has applied for employment with a local school system or an entity contracting with a local school system as a
school vehicle attendant;
(b) Is employed by a local school system or an entity contracting with a local school system as a school vehicle
attendant; and
(c) Is certified and verified by the local school system as having met all local and state requirements to be a school
vehicle attendant.
[(23)] (25) "School vehicle driver" means an individual who:
(a) Has applied for employment with a local school system or an entity contracting with a school system as a school
vehicle driver;
(b) Is employed by a school system or an entity contracting with a school system as a school vehicle driver; or
(c) Is an owner-operator of a school vehicle; and
(d) Is certified and verified by the local school system as having met all local, state, and federal requirements to be a
school vehicle driver.
[(24)] (26) “School vehicle driver trainee” means an individual who has applied for employment with a local school system
or an entity contracting with a school system and is seeking Department-required certification as a school vehicle driver.
[(25)] (27) "Seat belt" has the meaning stated in Transportation Article, 822-412, Annotated Code of Maryland.
[(26)] (28) "Shy bladder" means a donor is unable to provide a sufficient quantity of urine for a drug test.
[(27)] (29) "Student with a disability" has the meaning stated in COMAR 13A.05.01.03B.
[(28)] (30) "Substance abuse professional” means a person who meets the credentials, basic knowledge, qualifications, and
training requirements in 49 CFR Part 40; Subpart O 840.281 to:
(a) Evaluate individuals who have violated a U.S. Department of Transportation controlled substance or alcohol
regulation; and
(b) Make recommendations concerning education, treatment, follow-up testing, and aftercare.
[(29)] (31) "Substituted specimen" means a specimen that is not consistent with human urine that has been submitted by the
individual being tested for a controlled substance in place of the individual's own urine.
[(30)] (32) "Supervisor of transportation means the individual designated to be responsible for the administration of the
student transportation program in a local school system, or a designee.
[(31)] (33) "Type I school vehicle™ has the meaning stated in Transportation Article, §11-173, Annotated Code of
Maryland.
[(32)] (34) "Type Il school vehicle" has the meaning stated in Transportation Article, §11-174, Annotated Code of
Maryland.
(35) “Unsafe Actions™ is defined in COMAR 13A.06.07.08(C)
[(33)] (36) "U.S. Department of Transportation" means an agency or operating administration of the U.S. Department of
Transportation administering regulations requiring alcohol testing, drug testing, or both.

.06 School Vehicle Driver Trainee and School Vehicle Driver Qualifications.
A. School Vehicle Driver Trainee Qualifications. Before a school vehicle driver trainee transports a student in a school vehicle
the trainee shall:

(1) Meet all licensing requirements of the Motor Vehicle Administration, including commercial driver's license
requirements with appropriate endorsements;

(2) Have not more than two current points on the individual's driving record and a satisfactory past driving record as
determined by the supervisor of transportation;

(3) Complete the preservice instruction required under Regulation .09A of this chapter;

(4) Have no evidence of a criminal history which would be a disqualifying condition under Regulation .07C of this chapter
or an action under Regulation .07D of this chapter, either of which in the opinion of the supervisor of transportation makes the
individual unfit for employment;

(5) Be 21 years old or older;

(6) Satisfactorily pass the appropriate medical examinations for school vehicle drivers under COMAR 11.19.05.01; and

(7) Receive a negative controlled substances test result required under Regulation .10 of this chapter.

B. School Vehicle Driver Qualifications. A school vehicle driver shall:

(1) Do [one of] the following:

(a) Meet the requirements in 8A of this regulation; [or] and
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(b) Complete the in-service instruction required under Regulation .09B of this chapter;
(2) Demonstrate the capacity to make appropriate decisions, especially in emergency situations; and
(3) Properly wear a seat belt when the school vehicle is in operation.
C. School Vehicle Driver Evaluations.
(1) A qualified school vehicle driver instructor certified under Regulation .05 of this chapter, a supervisor of transportation,
or an assistant supervisor of transportation shall evaluate each driver at least once every 2 years.
(2) For regular school vehicle drivers, the evaluator shall:
(a) Ride with the school vehicle driver on a regularly scheduled route to or from school; or
(b) Conduct an external observation, if an external observation is approved by the supervisor of transportation.
(3) For substitute school vehicle drivers, an evaluator may conduct an evaluation over a sample route for a minimum of 30
minutes and incorporate all the elements of a regular school vehicle driver evaluation, except for student and driver interaction.

.07 School Vehicle Driver and Trainee Disqualifying Conditions and Termination.

A. A school vehicle driver or trainee who does not meet the qualifications of the evaluation under Regulation .06(C) of this
chapter may be disqualified from driving a school vehicle at the discretion of the supervisor of transportation, unless the
supervisor of transportation determines that retraining, instruction, or both, are satisfactorily completed.

B. Disqualification for Driving Record.

(1) Except as set forth in §B(2) of this regulation, a school vehicle driver or trainee shall be disqualified from driving a
school vehicle if the driving record shows three current points.

(2) If a school vehicle driver has three current points while employed as a school vehicle driver and the supervisor of
transportation wishes to retain the individual as a school vehicle driver, the supervisor of transportation shall place a letter in the
driver's individual personnel file listing sufficient reasons for continued qualification of the driver as a school vehicle driver.

(3) If a school vehicle driver or trainee has more than three current points, the driver may not operate a school vehicle.

C. Disqualification for Criminal Conduct.

(1) A local school system [may not permit] shall disqualify a[n] [individual to] school vehicle driver or trainee from
operat[e]ing a school vehicle if the individual:

(a) Has been convicted of a crime or if criminal charges are pending against the individual for a crime involving:

(i) Child abuse or neglect;

(ii) Contributing to the delinquency of a minor;

(iii) Moral turpitude, if the offense bears directly on the individual's fitness to transport minors;

(iv) An alcohol or controlled substances offense defined in federal or State law, unless the supervisor of
transportation determines and reports the determination in writing, to the Department's Office of Student Transportation, that the
permanent disqualification should not apply because mitigating circumstances exist;

(v) A crime of violence as set forth in Criminal Law Article §14-101;

(vi) Any action that may endanger the safety of students being transported;

(vii) Driving a school vehicle or school charter vehicle while under the influence of a controlled substance, or while
impaired or under the influence of alcohol; or

(viii)Driving a vehicle other than a school vehicle or school charter vehicle while under the influence of a controlled
substance, or while impaired or under the influence of alcohol; or

(b) Has been convicted of assault in the second degree as set forth in Criminal Law Article §3-203 within the past 10
years;
[(b)] (c) Has evidence of a criminal history that, in the opinion of the supervisor of transportation, makes the individual unfit
for employment.

(2) A[n] [individual] school vehicle driver or trainee who plead[s]ed guilty or nolo contendere with respect to, is placed
on probation before judgment with respect to, or is convicted of an offense listed in 8C(1)(a)(i)—(vii) of this regulation is
permanently disqualified from operating a school vehicle in Maryland, except as provided in 8C(1)(a)(iv) of this regulation.

(3) A[n] [individual] school vehicle driver or trainee who pleads guilty or nolo contendere with respect to, is placed on
probation before judgment with respect to, or is convicted of an offense listed in §C(1)(a)(viii) of this regulation is disqualified
from operating a school vehicle for a minimum of 10 years from the date of the action.

(4) A[n] [individual] school vehicle driver or trainee who engages in conduct prohibited under Regulation .10B(2) of this
chapter is disqualified from operating a school vehicle in Maryland, except as provided under Regulation .10D of this chapter.

D. Disqualification for Unsafe Actions. Misfeasance, incompetence, insubordination, or any act of omission that adversely
affects transportation or safety may be grounds for disqualification and termination of a school vehicle driver or trainee by the
supervisor of transportation.

E. Disqualification for Accidents.

(1) The school vehicle driver or trainee shall report to the supervisor of transportation a school vehicle accident involving
personal injury or property damage as soon as practicable after the accident.

(2) A school vehicle driver or trainee who fails to report an accident as soon as practicable following the accident is
disqualified from operating a school vehicle. The duration of the disqualification is at the discretion of the supervisor of
transportation.



(3) An accident involving an incapacitating or fatal injury, or appreciable damage shall be reviewed by the local
transportation staff.

(4) A driver who has a preventable accident involving personal injury or appreciable damage shall:

(a) Have a conference with the supervisor of transportation; and
(b) Attend appropriate classroom instruction if directed to do so by the supervisor of transportation.

(5) A school vehicle driver or trainee who has had two preventable accidents involving personal injury or appreciable
damage in a 24-month period may not operate a school vehicle in any local school system for a period of 5 years from the date of
the last accident, unless the supervisor of transportation places a letter in the driver's personnel file documenting sufficient
reasons to retain the individual as a qualified school vehicle driver.

(6) A school vehicle driver or trainee who has more than two preventable accidents involving personal injury or
appreciable damage in any 24-month period is permanently disqualified from operating a school vehicle in Maryland.

F. Disqualified Driver Database.

(1) The Department's Office of Pupil Transportation shall maintain a confidential computer database of school vehicle
driver’s or trainee’s who have been disqualified by a local school system under 88B—E of this regulation or for any other
reason.

(2) The supervisor of transportation shall notify the Department's Office of Pupil Transportation of a school vehicle driver’s
or trainee’s disqualification within 30 days of the school vehicle driver’s or trainee’s receipt of notification of the
disqualification.

(3) The notification to the Department's Office of Pupil Transportation shall be in the format prescribed by the Department.

(4) Upon receipt of the current list of active school vehicle drivers, the Department's Office of Pupil Transportation shall
match that list with the Department's confidential computer database established under this regulation and immediately notify the
supervisor of transportation if an active school vehicle driver or trainee is listed on the Department's computer database.

.08 School Vehicle Attendant Qualifications and Disqualifications.

A. A school vehicle attendant shall:

(1) Complete the preservice instruction under Regulation .09D(1) of this chapter;

(2) Be in good health, mature, able to discharge the duties of the position, and able to command the respect of others;

(3) Be able to exercise sound judgment to make appropriate decisions in emergency situations; and

(4) Complete the prescribed in-service instruction every 12 months under Regulation .09D(2) of this chapter.

B. Disqualifications for Criminal Conduct.

(1) An individual may not serve as a school vehicle attendant if the individual has been convicted of a criminal charge or if
a criminal charge is pending for a crime involving:

(a) Child abuse or neglect;

(b) Contributing to the delinquency of a minor;

(c) Moral turpitude, if the offense bears directly on the individual's fitness to assist minors;
(d) A crime of violence as set forth in Criminal Law Article §14-101;

(e) Any conduct that may endanger the safety of students being transported.

(2) An individual may not serve as a school vehicle attendant if the individual has been convicted of assault in the

second degree as set forth in Criminal Law Article §3-203 within the past 10 years;

[2](3) An individual who pleads guilty or nolo contendere with respect to, is placed on probation before judgment with
respect to, or is convicted of a crime under §B(1) of this regulation, is permanently disqualified from serving as a school vehicle
attendant.

[3](4) An individual who pleads guilty or nolo contendere with respect to, is placed on probation before judgment with
respect to, or is convicted of a controlled substance offense as defined in federal or State law is disqualified from serving as a
school vehicle attendant for a period of 10 years from the date of the action.

C. Disqualification for Unsafe Actions. Misfeasance, incompetence, insubordination, or any act or omission that adversely
affects transportation or safety may be grounds for disqualification and termination of the school vehicle attendant by the
supervisor of transportation.

D. Disqualified Attendant Database.

(1) The Department's Office of Pupil Transportation shall maintain a confidential computer database of attendants or
trainee’s who have been disqualified by a local school system under §8B and C of this regulation or for any other reason.

(2) The supervisor of transportation shall notify the Department's Office of Pupil Transportation of an attendant's or
trainee’s disqualification within 30 days of the attendant's or trainee’s receipt of notification of the disqualification.

(3) The notification shall be in the format prescribed by the Department.

(4) Upon receipt of the current list of active attendants, the Department's Office of Pupil Transportation shall match that list
with the Department's confidential computer database established under this regulation and immediately notify the supervisor of
transportation if an active attendant is listed on the Department's computer database.

.09 Instructional Content Requirements.
A. Preservice Instruction for School Vehicle Drivers.



(1) A trainee shall satisfactorily complete a minimum of 8 hours of classroom instruction in the core units of the school bus

driver instructional program developed by the Department, including:
(a) First aid,;
(b) Railroad grade crossing safety; and
(c) Bridge crossing safety.

(2) All or a portion of the classroom instruction required under 8A(1) of this regulation may be waived by the supervisor of
transportation if the trainee is currently certified by a local school system.

(3) A trainee shall receive a minimum of 9 hours behind-the-wheel instruction, except if the trainee is:

(a) A current holder of a commercial driver's license with a passenger and school bus endorsement for 3 years, and has
received a minimum of 3 hours of behind-the-wheel instruction; or

(b) Currently certified as a school vehicle driver by a local school system, and has received a minimum of 3 hours of
behind-the-wheel instruction.

(4) Class size shall be conducive to individualized instruction.

B. In-Service Instruction for School Vehicle Drivers.

(1) At least 6 hours of in-service instruction shall be provided annually.

(2) Five hours shall have an emphasis on safety procedures, strategies, and laws.

(3) In-service instruction topics:

(a) Shall be selected from the core or advanced units of the school vehicle driver instruction program developed by the
Department; and

(b) May include other topics contained in the National Safety Council's Defensive Driving Course, controlled substances
and alcohol regulations, or personnel and student safety issues.

(4) One hour of the 6 hours of in-service instruction may be on-the-bus observation, instruction, or both.

(5) In-service instruction in the following topics shall be given at least once every 3 years:

(a) First aid; and
(b) Bridge and railroad grade crossing.

(6) Class size shall be limited to 35 students except as provided in §B(7) of this regulation. If the number of students
exceeds 35, the session does not meet the State instructional requirements.

(7) A maximum of two large-group safety meetings of more than 35 students, not to exceed 2 hours each, may be provided
each year.

(8) At least 2 of the 6 hours per year of in-service instruction shall be conducted in classes of not more than 35 students.

C. School Vehicle Driver Recertification.

(1) A school vehicle driver who has been deleted from a school system's driver roster for 1 year or less may be recertified
as a school vehicle driver if the individual satisfactorily completes refresher training that includes a minimum of 3 hours of
classroom instruction and 3 hours of behind-the-wheel instruction, unless the supervisor of transportation determines less
refresher training is necessary.

(2) An explanation to support the decision to require less than the minimum refresher training shall be placed in the school
vehicle driver's personnel file.

(3) If a school vehicle driver has been deleted from the school system’s driver roster for more than 1 year, the school
vehicle driver shall complete all school vehicle trainee qualifications as required under Regulation .06A of this chapter.

D. School Vehicle Attendant Instruction.

(1) Preservice Instruction. Before riding in the capacity of a school vehicle attendant on a school vehicle with students on

board, a school vehicle attendant shall complete a minimum of 4 hours of preservice instruction that includes:
(@) 1 hour of instruction in first aid; and
(b) 1 hour of instruction appropriate to the duties of the school vehicle attendant.

(2) In-Service Instruction. A school vehicle attendant annually shall complete 2 hours of in-service instruction in topics that
include equipment, student management, and first aid.

E. Instructional Records. A local school system shall maintain attendance records, electronic or printed format, of all
preservice and in-service instructional sessions which include the following information, as appropriate:

(1) Name of the trainee, driver, or attendant;

(2) Name of the instructor;

(3) Dates of instruction;

(4) Number of hours of classroom instruction and topics of instruction; and

(5) Number of hours of behind-the-wheel instruction.

.10 Alcohol and Controlled Substances Use and Testing.
A. Testing Program Required.

(1) A local school system shall implement an alcohol and controlled substances testing program for all school vehicle
drivers, or shall certify to the Department that all school vehicle drivers are participating in an alcohol and controlled substances
testing program.

(2) The testing program shall meet the standards established in 49 CFR 40 and 382, which are incorporated by reference by
this chapter and by applicable Maryland law, except that the alcohol concentration limit for disqualification is 0.02 or greater.
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(3) A controlled substances test shall be administered as part of the application process and prior to the offer of
employment as a school vehicle driver trainee.

(4) An alcohol or controlled substances test shall be administered as soon as practicable if a supervisor of transportation,
who has received training in identifying the signs and symptoms of controlled substances and alcohol abuse or use, has
determined there is reasonable suspicion that a school vehicle driver or trainee is using alcohol or a controlled substance.

(5) Both a controlled substances and alcohol test, as defined in 49 CFR Parts 40 and 382, shall be performed following a
school vehicle accident.

B. Disqualification of School Vehicle Drivers and Trainees.

(1) A school vehicle driver or trainee who engages in conduct prohibited by §B(2) of this regulation is permanently
disqualified from operating a school vehicle in Maryland except under 8D of this regulation.

(2) Prohibited conduct is:

(a) Having an alcohol concentration test result of 0.02 or greater on a test required under this regulation;

(b) Possessing alcohol while on duty;

(c) Using alcohol while performing safety-sensitive functions;

(d) Using alcohol within 4 hours before or after performing safety-sensitive functions;

(e) Using alcohol within 8 hours following an accident requiring a post-accident alcohol test under 49 CFR §382.303, or
until the driver undergoes the post-accident alcohol test, whichever occurs first;

(f) Refusal to submit to a controlled substances test required under this regulation;

(9) Refusal to submit to an alcohol test under this regulation;

(h) While on duty, using controlled substances legally prescribed by a licensed physician, unless the use is according to
the instructions of the prescribing physician who has advised the school vehicle driver or trainee that the substance does not
adversely affect the school vehicle driver's or trainee’s ability to safely operate a school vehicle; or

(i) Testing positive for alcohol, controlled substances, or both on a test required under this regulation or by federal
regulations.

(3) A[n] [employee or an applicant for employment] school vehicle driver or trainee is determined as having refused to
take a controlled substances test under 8B(2)(f) of this regulation if the [employee or an applicant for employment] school
vehicle driver or trainee:

(a) After being directed to report for testing, fails to appear for any test, except a pre-employment test as set forth in
.10(B)(5), within a reasonable time, as determined by the employer or supervisor, and consistent with regulations;

(b) If an owner-operator or self-employed school vehicle driver, fails to appear for a test when notified to do so by an
employer or supervisor;

(c) Fails to remain at the testing site until the testing process is completed;

(d) Fails to provide a urine specimen for any controlled substances test required by 49 CFR Part 40, U.S. Department of
Transportation, Office of Drug and Alcohol Policy and Compliance, Procedures for Transportation Workplace Drug and Alcohol
Testing Programs, or State or local regulations;

(e) Fails to permit the observation or monitoring of urine specimen collection under 49 CFR §840.67(1) and 40.69(Q);

() Fails to provide a sufficient amount of urine when directed and when it has been determined through a required
medical evaluation that there was no adequate medical explanation for the failure to do so;

(9) Fails or declines to take a second test as directed by the employer, supervisor of transportation, or collector;

(h) Fails to undergo a medical examination or evaluation within 5 business days, as directed by the medical review
officer as part of the verification process, or as directed by the employer or supervisor as part of the "shy bladder" procedures, but
in the case of a pre-employment controlled substances test, the applicant is considered to have refused to test without a medical
evaluation or examination only if the pre-employment test is conducted following a contingent offer of employment;

(i) Fails to cooperate with any part of the testing process, including refusing to empty pockets when directed by the
collector, or behaving in a confrontational way that disrupts the collection process, and in the case of a pre-employment test,
including when the testing process actually commences; or

(j) When the medical review officer reports to the employer or supervisor that the donor has a verified adulterated or
substituted specimen result.

(4) Aln] [applicant] school vehicle driver or trainee reporting for a pre-employment controlled substances test is not
considered to have refused a test under this chapter if:

(a) The [applicant] school vehicle driver or trainee leaves the testing site before the testing process actually
commences; or

(b) The [applicant] school vehicle driver or trainee does not leave a urine specimen because the individual left the
testing site before the testing actually commences.

(5) A[n] [employee or an applicant for employment] school vehicle driver or trainee is determined as having refused to
take an alcohol test if the [employee] school vehicle driver or trainee:

(a) Fails to appear for a test, except a pre-employment test as set forth in .10(B)(7), within a reasonable time as
determined by the employer or supervisor and consistent with regulations, after being directed to report for a test;

(b) In the case of a[n] [employee] school vehicle driver or trainee who is an owner-operator or self-employed
[individual] school vehicle driver or trainee, fails to appear for a test when notified to do so by an employer or supervisor;
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(c) Fails to attempt or to provide an adequate amount of saliva or breath for any alcohol test required by Part 40, U.S.
Department of Transportation, Office of Drug and Alcohol Policy and Compliance, Procedures for Transportation Workplace
Drug and Alcohol Testing Programs, State or local regulations;

(d) Fails to provide a sufficient breath specimen and the physician has determined through a required medical evaluation
that there was no adequate medical explanation for the failure;

(e) Fails to undergo a medical examination or evaluation by a licensed medical physician within 5 business days, as
directed by the employer or supervisor as part of the insufficient breath procedures;

(f) Fails to sign the U. S. Department of Transportation certification at Step 2 of the alcohol test form; or

(g) Fails to cooperate with any part of the testing process.

(6) A[n] [applicant] school vehicle driver or trainee reporting for a pre-employment test who does not provide a saliva or
breath specimen under §B(2)(g) of this regulation because the applicant left the testing site before the testing commences, is not
considered to have refused to test.

C. Reporting Disqualified Drivers.

(1) The supervisor of transportation shall notify the Department’s Office of Pupil Transportation within 3 business days of
receipt of positive controlled substances or alcohol test results.

(2) The notification shall be in the format prescribed by the Department and include the date the test was administered and
the date of disqualification.

(3) The Office of Pupil Transportation of the Department shall maintain a confidential computer database of the
disqualified school vehicle driver’s, trainee’s, or attendant’s information reported by the local school systems under 8C(1) of this
regulation.

(4) On the first day of each month, the supervisor of transportation shall submit to the Department's Office of Pupil
Transportation a current list of active school vehicle drivers. The list shall be in an electronic format prescribed by the
Department.

(5) Upon receipt of the current list of active school vehicle drivers, the Department's Office of Pupil Transportation shall
match that list with the Department's confidential computer database established under this regulation and immediately notify the
supervisor of transportation if an active school vehicle driver, trainee, or attendant is listed on the Department's computer
database.

D. Return to Service of Disqualified Drivers.

(1) An individual who has been disqualified from driving a school vehicle in Maryland under §B of this regulation may not
be considered for service as a school vehicle driver in any local school system unless the individual submits to the local
supervisor of transportation a statement signed by a substance abuse professional certifying under oath that the individual has:

(a) Been determined, by the substance abuse professional, to be a recovering alcoholic or drug addict;

(b) Successfully participated in a controlled substances or alcohol abuse treatment program of at least 6 months duration
prescribed by the substance abuse professional, and has not tested positive for alcohol or controlled substances, as applicable, at
any time during the rehabilitation program; and

(c) Been free of alcohol or controlled substances for at least 10 years, including the 6-month period when the individual
participated in a rehabilitation program.

(2) An individual who has been disqualified from driving a school vehicle in Maryland under §B of this regulation shall
pass a return-to-duty test as required by 49 CFR §382.309, before returning to service as a school vehicle driver.

(3) An individual who has been placed in service as a school vehicle driver in accordance with the procedures described in
8D(1) and (2) of this regulation shall be subject to follow-up testing for up to 60 months.

(4) A supervisor of transportation may disapprove a substance abuse professional's certificate under 8D(1) of this
regulation if the supervisor of transportation determines that the controlled substances or alcohol abuse rehabilitation program
was not certified by the State Department of Health and Mental Hygiene.

E. Local Authority. A local school system may establish additional policies with respect to the use or possession of alcohol or
controlled substances, including any consequences for a school vehicle driver found to have a specified alcohol or controlled
substance level, that are based on the local school system's authority independent of this regulation and are otherwise consistent
with applicable law.

F. Access to Records.

(2) A local school system shall have immediately available all results, including documentation, of alcohol and controlled
substances tests conducted under its alcohol and controlled substances use and testing program. Confidentiality of records shall
be established by local school system policy.

(2) The Department shall identify the specific records to be maintained by the school system.

(3) A school system shall have electronic access to the computer database maintained by the Department under 8C(3) of
this regulation.

KAREN B. SALMON, Ph.D.
State Superintendent of Schools
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Subtitle 06 SUPPORTING PROGRAMS

13A.06.07 Student Transportation

Authority: Education Article, §§2-205, 5-205, and 8-410, Annotated Code of
Maryland

Notice of Proposed Action
[18-051-P]

The Maryland State Board of Education proposes to amend
Regulations .01, .06—.08, and .10 under COMAR 13A.06.07
Student Transportation. This action was considered at the State
Board of Education meeting held on December 5, 2017.

Also, at this time, the Maryland State Board of Education is
withdrawing the amendments to Regulations.01, .06—.08, and .10
under COMAR 13A.06.07 Student Transportation that were
proposed in 44:21 Md. R. 1010—1012 (October 13, 2017).

Statement of Purpose
The purpose of this action is to (1) change the school vehicle
driver qualifications; (2) include assault in the second degree to the
disqualifying conditions; (3) add clarification that certain
disqualifying conditions and termination provisions apply to school
vehicle driver trainees as well as to drivers; and (4) modify the
inclusion of "assault in the second degree" to "a conviction of assault

in the second degree within the past 10 years".

Comparison to Federal Standards
There is no corresponding federal standard to this proposed action.

Estimate of Economic Impact
The proposed action has no economic impact.

Economic Impact on Small Businesses
The proposed action has minimal or no economic impact on small
businesses.

Impact on Individuals with Disabilities
The proposed action has no impact on individuals with disabilities.

Opportunity for Public Comment

Comments may be sent to Gabriel D. Rose, Director of Pupil
Transportation, Emergency  Management, Maryland  State
Department of Education, 200 West Baltimore Street, Baltimore,
Maryland 21201, or call 410-767-0209 (TTY 410-333-6442), or
email to gabriel.rosel@maryland.gov, or fax to 410-333-2232.
Comments will be accepted through April 30, 2018. A public hearing
has not been scheduled.

Open Meeting
Final action on the proposal will be considered by State Board of
Education during a public meeting to be held on May 22, 2018, at 9
a.m., at 200 West Baltimore Street, Baltimore, Maryland 21201.

.01 Definitions.
A. (text unchanged)
B. Terms Defined.

(1)—(10) (text unchanged)

(11) “Insubordination” means violating a lawful order or
failing to obey a lawful order given by a superior.

[(11)] (12) —[(12)] (13)(text unchanged)

(14) “Misfeasance” means performing a proper act in a
wrongful or injurious manner or the improper performance of an act
which might have been lawfully done.

[(13)] (15) —[(18)] (20) (text unchanged)

(21) "Property Damage” means injury to real or personal
property, the amount of which is established by evidence of
replacement values and cost of repairs.

[(19)] (22) — [(21)] (24) (text unchanged)
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[(22)] (25) “School vehicle attendant” means an individual

(@) (text unchanged)

(b) Is employed by a local school system or an entity
contracting with a local school system as a school vehicle attendant;
and

(c) (text unchanged)

[(23)] (26) “School vehicle driver” means an individual who:

(a) Has applied for employment with a local school system
or an entity contracting with a school system as a school vehicle
driver,;

(b) —(d) (text unchanged)

[(24)] (27) (text unchanged)

[(25)] (28) —[(32)] (35) (text unchanged)

(36) “Unsafe actions” means misfeasance, incompetence,
insubordination, or any act or omission that adversely affects
transportation or safety.

[(33)] (37) (text unchanged)

.06 School Vehicle Driver Trainee and School Vehicle Driver
Qualifications.
A. (text unchanged)
B. School Vehicle Driver Qualifications. A school vehicle driver
shall:
(1) Do [one of] the following:
(a) Meet the requirements in §A of this regulation; [or] and
(b) (text unchanged)
(2)—(3) (text unchanged)
C. (text unchanged)

.07 School Vehicle Driver and Trainee Disqualifying Conditions
and Termination.

A. A school vehicle driver or trainee who does not meet the
qualifications of the evaluation under Regulation [.06] .06C of this
chapter may be disqualified from driving a school vehicle at the
discretion of the supervisor of transportation, unless the supervisor of
transportation determines that retraining, instruction, or both, are
satisfactorily completed.

B. Disqualification for Driving Record.

(1) Except as set forth in §B(2) of this regulation, a school
vehicle driver or trainee shall be disqualified from driving a school
vehicle if the driving record shows three current points.

(2) (text unchanged)

(3) If a school vehicle driver or trainee has more than three
current points, the driver may not operate a school vehicle.

C. Disqualification for Criminal Conduct.

(1) A local school system [may not permit an individual to
operate] shall disqualify an individual school vehicle driver or
trainee from operating a school vehicle if the individual:

(a) Has been convicted of a crime or if criminal charges are
pending against the individual for a crime involving:

(i)—(iv) (text unchanged)

(v) A crime of violence as set forth in Criminal Law
Article, 814-101, Annotated Code of Maryland;

(vi)—(vii) (text unchanged)

(viii) Driving a vehicle other than a school vehicle or
school charter vehicle while under the influence of a controlled
substance, or while impaired or under the influence of alcohol; [or]

(b) Has been convicted of assault in the second degree as set
forth in Criminal Law Article, §3-203, Annotated Code of Maryland,
within the past 10 years from the date of the conviction; or

[(b)] (c) (text unchanged)

(2) [An individual] A school vehicle driver or trainee who
[pleads] pled guilty or nolo contendere with respect to, is placed on
probation before judgment with respect to, or is convicted of an
offense listed in 8C(1)(a)(i)—(vii) of this regulation is permanently
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disqualified from operating a school vehicle in Maryland, except as
provided in §C(1)(a)(iv) of this regulation.

(3) [An individual] A school vehicle driver or trainee who
pleads guilty or nolo contendere with respect to, is placed on
probation before judgment with respect to, or is convicted of an
offense listed in §C(1)(a)(viii) of this regulation is disqualified from
operating a school vehicle for a minimum of 10 years from the date
of the action.

(4) [An individual] A school vehicle driver or trainee who
engages in conduct prohibited under Regulation .10B(2) of this
chapter is disqualified from operating a school vehicle in Maryland,
except as provided under Regulation .10D of this chapter.

D. Disqualification for Unsafe Actions. Misfeasance,
incompetence, insubordination, or any act [of] or omission that
adversely affects transportation or safety may be grounds for
disqualification and termination of a school vehicle driver or trainee
by the supervisor of transportation.

E. Disqualification for Accidents.

(1) The school vehicle driver or trainee shall report to the
supervisor of transportation a school vehicle accident involving
personal injury or property damage as soon as practicable after the
accident.

(2)—(4) (text unchanged)

(5) A [driver] school vehicle driver or trainee who has had two
preventable accidents involving personal injury or appreciable
damage in a 24-month period may not operate a school vehicle in any
local school system for a period of 5 years from the date of the last
accident, unless the supervisor of transportation places a letter in the
driver’s personnel file documenting sufficient reasons to retain the
individual as a qualified school vehicle driver.

(6) A [driver] school vehicle driver or trainee who has more
than two preventable accidents involving personal injury or
appreciable damage in any 24-month period is permanently
disqualified from operating a school vehicle in Maryland.

F. Disqualified Driver Database.

(1) The Department’s Office of Pupil Transportation shall
maintain a confidential computer database of [drivers] school vehicle
drivers or trainees who have been disqualified by a local school
system under §§B—E of this regulation or for any other reason.

(2) The supervisor of transportation shall notify the
Department’s Office of Pupil Transportation of a [driver’s] school
vehicle driver’s or trainee’s disqualification within 30 days of the
[driver’s] school vehicle driver’s or trainee’s receipt of notification
of the disqualification.

(3) (text unchanged)

(4) Upon receipt of the current list of active school vehicle
drivers, the Department’s Office of Pupil Transportation shall match
that list with the Department’s confidential computer database
established under this regulation and immediately notify the
supervisor of transportation if an active [driver] school vehicle driver
or trainee is listed on the Department’s computer database.

.08  School Vehicle
Disqualifications.
A. (text unchanged)
B. Disqualifications for Criminal Conduct.

(1) An individual may not serve as a school vehicle attendant if
the individual has been convicted of a criminal charge or if a criminal
charge is pending for a crime involving:

(a)—(c) (text unchanged)

(d) A crime of violence as set forth in Criminal Law Article,
§14-101, Annotated Code of Maryland; or

(e) (text unchanged)

(2) An individual may not serve as a school vehicle attendant if
the individual has been convicted of assault in the second degree as

Attendant  Qualifications  and

set forth in Criminal Law Article, 83-203, Annotated Code of
Maryland, within the past 10 years from the date of the conviction.

[(2)] (3)—I[(3)] (4) (text unchanged)

C. Disqualification for Unsafe Actions. Misfeasance,
incompetence, insubordination, or any act or omission that adversely
affects transportation or safety may be grounds for disqualification
and termination of the school vehicle attendant by the supervisor of
transportation.

D. Disqualified Attendant Database.

(1) The Department’s Office of Pupil Transportation shall
maintain a confidential computer database of attendants or trainees
who have been disqualified by a local school system under §8B and
C of this regulation or for any other reason.

(2) The supervisor of transportation shall notify the
Department’s Office of Pupil Transportation of an attendant’s or
trainee’s disqualification within 30 days of the attendant’s or
trainee s receipt of notification of the disqualification.

(3)—(4) (text unchanged)

.10 Alcohol and Controlled Substances Use and Testing.
A. Testing Program Required.

(1)—(3) (text unchanged)

(4) An alcohol or controlled substances test shall be
administered as soon as practicable if a supervisor of transportation,
who has received training in identifying the signs and symptoms of
controlled substances and alcohol abuse or use, has determined there
is reasonable suspicion that a school vehicle driver or trainee is using
alcohol or a controlled substance.

(5) (text unchanged)

B. Disqualification of [Drivers] School Vehicle Drivers and
Trainees.

(1) A school vehicle driver or trainee who engages in conduct
prohibited by 8B(2) of this regulation is permanently disqualified
from operating a school vehicle in Maryland except under 8D of this
regulation.

(2) Prohibited conduct is:

(a)—(9) (text unchanged)

(h) While on duty, using controlled substances legally
prescribed by a licensed physician, unless the use is according to the
instructions of the prescribing physician who has advised the [driver]
school vehicle driver or trainee that the substance does not adversely
affect the [driver’s] school vehicle driver’s or trainee’s ability to
safely operate a school vehicle; or

(i) (text unchanged)

(3) [An employee or an applicant for employment] A school
vehicle driver or trainee is determined as having refused to take a
controlled substances test under §B(2)(f) of this regulation if the
[employee or an applicant for employment] school vehicle driver or
trainee:

(a) After being directed to report for testing, fails to appear
for any test, except a pre-employment test as set forth in 8B(6) of this
regulation, within a reasonable time, as determined by the employer
or supervisor, and consistent with regulations;

(b) If an owner-operator or self-employed school vehicle
driver, fails to appear for a test when notified to do so by an
employer or supervisor;

(c)—(j) (text unchanged)

(4) [An applicant] A school vehicle driver or trainee reporting
for a pre-employment controlled substances test is not considered to
have refused a test under this chapter if:

(a) The [applicant] school vehicle driver or trainee leaves
the testing site before the testing process actually commences; or

(b) The [applicant] school vehicle driver or trainee does not
leave a urine specimen because the individual left the testing site
before the testing actually commences.
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PROPOSED ACTION ON REGULATIONS

(5) [An employee or an applicant for employment] A school
vehicle driver or trainee is determined as having refused to take an
alcohol test if the [employee] school vehicle driver or trainee:

(a) Fails to appear for a test, except a pre-employment test
as set forth in 8B(6) of this regulation, within a reasonable time as
determined by the employer or supervisor and consistent with
regulations, after being directed to report for a test;

(b) In the case of [an employee] a school vehicle driver or
trainee who is an owner-operator or self-employed [individual]
school vehicle driver or trainee, fails to appear for a test when
notified to do so by an employer or supervisor;

(c)—(g) (text unchanged)

(6) [An applicant] A school vehicle driver or trainee reporting
for a pre-employment test who does not provide a saliva or breath
specimen under §B(2)(g) of this regulation because the applicant left
the testing site before the testing commences, is not considered to
have refused to test.

C. Reporting Disqualified Drivers.

(1)—(2) (text unchanged)

(3) The Office of Pupil Transportation of the Department shall
maintain a confidential computer database of the disqualified school
vehicle driver’s or trainee’s information reported by the local school
systems under §C(1) of this regulation.

(4) (text unchanged)

(5) Upon receipt of the current list of active school vehicle
drivers, the Department’s Office of Pupil Transportation shall match
that list with the Department’s confidential computer database
established under this regulation and immediately notify the
supervisor of transportation if an active [driver] school vehicle driver
or trainee is listed on the Department’s computer database.

D.—F. (text unchanged)

KAREN B. SALMON, Ph.D.
State Superintendent of Schools

Subtitle 08 STUDENTS

13A.08.04 Student Behavior Interventions

Authority: Education Article, §§2-205, 7-301, 7-303—7-305, 7-307, 7-308,
and 7-1101—7-1104, Annotated Code of Maryland

Notice of Proposed Action
[18-049-P]

The Maryland State Board of Education proposes to amend
Regulations .02, .05, and .06 under COMAR 13A.08.04 Student
Behavior Interventions. This action was considered at the State
Board of Education meeting held on December 5, 2017.

Statement of Purpose

The purpose of this action is to add and clarify definitions, and
strengthen provisions which require a continuum of behavior
interventions to be a part of a student’s behavior intervention plan
(BIP) or individualized education program (IEP). The proposed
regulations retain the requirement that restraint and seclusion are to
be utilized in emergency situations and add a requirement to ensure
that any contraindications based on medical history or past trauma are
considered. If restraint or seclusion are included in an IEP or BIP,
parental consent is required consistent with Education Article, §8-
405, Annotated Code of Maryland.

Comparison to Federal Standards
There is no corresponding federal standard to this proposed action.

Estimate of Economic Impact
The proposed action has no economic impact.

371

Economic Impact on Small Businesses
The proposed action has minimal or no economic impact on small
businesses.

Impact on Individuals with Disabilities
The proposed action has no impact on individuals with disabilities.

Opportunity for Public Comment

Comments may be sent to Walter J. Sallee, Director, Student
Services and Strategic Planning, Maryland State Department of
Education, 200 West Baltimore Street, Baltimore, Maryland 21201,
or call 410-767-0417 (TTY 410-333-6442), or email to
walter.sallee@maryland.gov, or fax to 410-333-0880. Comments will
be accepted through April 30, 2018. A public hearing has not been
scheduled.

Open Meeting
Final action on the proposal will be considered by the State Board
of Education during a public meeting to be held on May 22, 2018, at
9 a.m., at 200 West Baltimore Street, Baltimore, Maryland 21201.

.02 Definitions.
A. (text unchanged)
B. Terms Defined.

(1) "Behavior intervention plan" means a [proactive plan
designed to address problem behaviors exhibited by a student in the
educational setting through the use of positive behavioral
interventions, strategies, and supports] proactive, data-based,
structured plan that is developed as a result of a functional
behavioral assessment which is consistently applied by trained staff
to reduce or eliminate a student’s challenging behaviors and to
support the development of appropriate behaviors and responses.

(2)—(7) (text unchanged)

(8) Mechanical Restraint.

(@) "Mechanical restraint" means [any device or material
attached or adjacent to the student's body that restricts freedom of
movement or normal access to any portion of the student's body and
that the student cannot easily remove] the use of any device or
equipment to restrict a student’s freedom of movement.

(b) "Mechanical restraint” does not include [a protective or
stabilizing device.] devices implemented by trained school personnel,
or used by a student, that have been prescribed by an appropriate
medical or related services professional and are used for the specific
and approved purposes for which such devices were designed,
including:

(i) Adaptive devices or mechanical supports used to
achieve proper body position, balance, or alignment to allow greater
freedom of mobility than would be possible without the use of such
devices or mechanical supports;

(if) Vehicle safety restraints when used as intended
during the transport of a student in a moving vehicle;

(iii) Restraints for medical immobilization; or

(iv) Orthopedically prescribed devices that permit a
student to participate in activities without risk of harm.

(9)—(10) (text unchanged)

(11) Physical Restraint.

(@) "Physical restraint” means [the use of physical force,
without the use of any device or material, that restricts the free
movement of all or a portion of a student's body] a personal
restriction that immobilizes or reduces the ability of a student to
move the student’s torso, arms, legs, or head freely.

(b) "Physical restraint™ does not include:

(i) (text unchanged)

(ii) [Holding a student's hand or arm to escort the student
safely from one area to another] A physical escort, which is the
temporary touching or holding of the hand, wrist, arm, shoulder, or
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NATIONAL TRANSPORTATION SAFETY BOARD
Public Meeting of May 22, 2018
(Information subject to editing)

Special Investigation Report
School Bus Transportation Safety, Baltimore, Maryland, November 1, 2016,
and Chattanooga, Tennessee, November 21, 2016

NTSB/SIR-18/02

This is a synopsis from the NTSB’s report and does not include the Board’s rationale for the
conclusions, probable cause, and safety recommendations. NTSB staff is currently making final
revisions to the report from which the attached conclusions and safety recommendations have been
extracted. The final report and pertinent safety recommendation letters will be distributed to
recommendation recipients as soon as possible. The attached information is subject to further
review and editing to reflect changes adopted during the Board meeting.

Executive Summary

School bus travel is one of the safest forms of transportation in the United States. Every
day, nearly 600,000 buses carry more than 25 million students to and from school and activities.
Children are safer traveling in school buses than in any other vehicle.

Although school buses are extremely safe, the National Transportation Safety Board
(NTSB) continues to investigate school bus crashes in which fatalities and injuries occur.
Improved oversight of school bus drivers and enhancements to school bus design—such as
installation of passenger lap/shoulder belts, electronic stability control, and automatic emergency
braking—could prevent or mitigate such crash outcomes.

In November 2016, the NTSB began the investigation of two multifatality crashes
involving school buses. Each crash was initiated when the driver lost control of the school bus. In
the November 1 crash in Baltimore, Maryland, the driver was epileptic and suffered a seizure. In
the November 21 crash in Chattanooga, Tennessee, the driver was speeding while using a cell
phone and ran off the road. In both cases, the school bus operators were private for-hire motor
carriers performing contracted student transportation services. Although the specific safety issues
differed, the crashes shared one common factor: poor driver oversight by both the school districts
and the contracted motor carriers, which resulted in unsafe operation of the school buses.

This special investigation report focuses on:
e School districts’ lack of oversight of student transportation service providers (Baltimore,

Chattanooga).



e Poor management of unsafe school bus drivers by the motor carriers and school districts
(Baltimore, Chattanooga).

e Medically unfit school bus drivers (Baltimore).

e Commercial driver license fraud in Maryland (Baltimore).

e Large school bus occupant protection (Chattanooga).

e Electronic stability control, automatic emergency braking, and event data recorders

(Baltimore, Chattanooga).

PROBABLE CAUSES

Baltimore, Maryland

The National Transportation Safety Board determines that the probable cause of the
Baltimore, Maryland, school bus crash was (1) the loss of vehicle control due to incapacitation of
the bus driver because of a seizure stemming from a long-standing seizure disorder; (2) the bus
driver’s continued operation of a school bus with a disqualifying medical condition and a
fraudulently obtained commercial driver’s license; and (3) the failure of AAAfordable
Transportation and the Baltimore City Public Schools to provide adequate bus driver oversight,
allowing the medically unfit driver to drive a commercial vehicle with a medical condition that
they knew, or should have known, could lead to the unsafe operation of the school bus.
Contributing to the severity of the crash was the lack of a collision avoidance system with
automatic emergency braking on the school bus.

Chattanooga, Tennessee

The National Transportation Safety Board determines that the probable cause of the
Chattanooga, Tennessee, crash was (1) the school bus driver’s excessive speed and cell phone
use, which led to the loss of vehicle control; (2) Durham School Services’ failure to provide
adequate bus driver oversight, allowing an inexperienced driver to operate a commercial vehicle
with escalating risky driving behaviors that it knew, or should have known, could lead to the unsafe
operation of the school bus; and (3) the Hamilton County Department of Education’s lack of
followup to ensure that Durham had addressed a known driver safety issue. Contributing to the
severity of the crash was the lack of passenger lap/shoulder belts on the school bus.



Baltimore Findings

10.

11.

None of the following were primary or contributing factors in the Baltimore, Maryland,
crash: (1) distraction, substance impairment, or fatigue for either of the two bus drivers;
(2) licensing or experience of the transit bus driver; (3) medical condition of the transit bus
driver; (4) mechanical condition of the school bus or transit bus; (5) weather; or
(6) roadway lighting or conditions.

The Baltimore school bus driver was likely incapacitated by a seizure due to his
long-standing seizure disorder, which resulted in collisions with the car and the transit bus.

The Baltimore school bus driver had fraudulently obtained his driver’s license by providing
documents with different name spellings or birth dates to circumvent the Maryland Motor
Vehicle Administration verification system.

The Maryland Motor Vehicle Administration verification system failed to prevent the
Baltimore school bus driver from obtaining a driver’s license through fraudulent means.

The Maryland Motor Vehicle Administration facial recognition program can help prevent
persons identified as unqualified for licensure from continuing to operate a commercial
motor vehicle under a fraudulently obtained license or from obtaining a commercial
driver’s license through fraudulent means.

The Baltimore school bus driver understood his diagnosis of epilepsy and intentionally hid
the disqualifying medical condition and use of treatment medications during his
commercial driver medical examinations to prevent denial of certification.

The Concentra, Inc., forms used to collect additional information provide an opportunity
for certified medical examiners to learn from treating health-care providers of the
conditions that a driver has omitted from his or her medical history.

Although a certified medical examiner may use the 391.41 Driver Medication Form to
record medications a driver is using to assist in determining certification status, the form
does not specifically address medications that indicate a potentially impairing condition or
conditions that may be directly hazardous.

Nonphysician health-care providers and non-law-enforcement first responders are a
potentially valuable, but underutilized, resource in the reporting of drivers with medical
conditions.

School districts and their contracted student transportation service providers would benefit
from awareness training on federal and state commercial driver fitness regulations and the
avenues available to report drivers with medical conditions that may make it unsafe to
operate a school bus.

To improve the frequency with which health-care providers address the safety risks of
seizures, particularly with respect to driving, electronic health records should be configured
with reminders of specific data, such as the patient’s occupation.



12. AAAfordable Transportation exercised poor driver safety oversight by allowing a known
medically unfit driver to operate a school bus for 5 consecutive days leading up to, and
including, the day of the Baltimore crash.

13. Although Baltimore City Public Schools was responsible for driver oversight, it failed to
address multiple deficiencies and to identify the bus driver as high risk.

14. Had the newly manufactured Baltimore school bus been equipped with a forward collision
avoidance system with automatic emergency braking, the initial impact with the car would
likely have been mitigated; and the subsequent impact between the school bus and the
transit bus would not have occurred.

15. With the continued lack of standards and requirements for heavy vehicle event data
recorders, crash data valuable to better understand highway collisions and to improve
highway safety continue to go unrecorded.

16. In the Baltimore crash, the engine control module recorded no useful crash-related data,
because it lacked the secondary function of event data recording.

Chattanooga Findings

1. None of the following were primary or contributing factors in the Chattanooga, Tennessee,
crash: (1) school bus driver licensing or medical certification; (2) substance impairment,
medical condition, or driver fatigue; (3) mechanical condition of the school bus;
(4) weather; or (5) roadway design or conditions.

2. At the accident speed of 52 mph, the Chattanooga bus would have been operating at close
to the limits of its cornering capability as it entered the curve; and, if the driver had to
suddenly increase steering for any reason while in the curve, the bus could quickly exceed
the limits of its cornering capability and become difficult to control.

3. The high speed of the Chattanooga school bus through the curve was the primary
contributing factor to the loss of vehicle control.

4. The failure of the Chattanooga school bus driver to initially react with an appropriate
steering input as the bus entered the right curve too fast resulted in the bus departing the
roadway and the loss of control, followed by the left overcorrecting steering input—which
led to the bus rollover and crash.

5. Inattempting to control student behavior, the Chattanooga school bus driver had previously
operated the bus in a manner that caused passengers to fall or be thrown from their seats,
and his precrash steering behaviors and speeding were consistent with these unsafe driving
patterns.

6. The driver’s cell phone use while operating the Chattanooga school bus increased his crash
risk and impaired his ability to control the bus.

7. The Chattanooga school bus driver’s speeding—combined with his use of a cell phone
while driving—Iled to the vehicle loss-of-control, run-off-the-road, and rollover crash.

8. The Hamilton County Department of Education failed to follow up to determine the
outcome of driver-related complaints and remove an unsafe driver from transporting
county students.



9. Durham School Services (1) did not adhere to established policies and procedures for
handling school bus driver disciplinary issues; (2) lacked a systematic and detailed process
to manage complaints or allegations concerning its drivers; and (3) was, therefore,
deficient in driver oversight.

10. Durham School Services failed to resolve complaints so as to remediate the bus driver’s
risky driving behavior, and to intercede and remove him from operating the school bus—
even though some Durham supervisors were aware of the numerous complaints of his
mishandling of student discipline, including unsafe driving behaviors.

11. The Chattanooga school bus passengers were at risk due to the precrash vehicle motions
that threw them from their seating compartments prior to the bus striking the utility pole
and during the rollover sequence, rendering compartmentalization ineffective.

12. Properly worn lap/shoulder belts provide the highest level of protection for school bus
passengers in all crash scenarios, including frontal, side, and rear impacts—and rollovers.

13. Had the vehicle instability—caused by the Chattanooga bus driver’s excessive speed and
steering input—occurred in a newly manufactured school bus equipped with an electronic
stability control system, the technology could have assisted the driver in maintaining
vehicle control and mitigated the severity of the crash by reducing the speed of the vehicle.

14. With the continued lack of standards and requirements for heavy vehicle event data
recorders, crash data valuable to better understand highway collisions and to improve
highway safety continue to go unrecorded.

RECOMMENDATIONS

As a result of this special investigation report, the NTSB makes safety recommendations
to the Federal Motor Carrier Safety Administration; the National Highway Traffic Safety
Administration (NHTSA); the states of Florida, Louisiana, New Jersey, and New York; 42 states,
the District of Columbia, and the territory of Puerto Rico—which lack requirements for
lap/shoulder belts on large school buses; the state of Maryland; the Maryland Department of
Education; the Maryland Motor Vehicle Administration; the National Association of State
Directors of Pupil Transportation Services, National Association for Pupil Transportation,
National School Transportation Association, American School Bus Council, and Maryland School
Bus Contractors Association; National Express LLC; school bus manufacturers Blue Bird
Corporation, Collins Industries, Inc., IC Bus, Starcraft Bus, Thomas Built Buses, Trans Tech, and
Van-Con, Inc.; electronic health record companies Epic, Cerner Corporation, eClinicalWorks,
MEDITECH, and NextGen Healthcare; and Concentra, Inc. The report also reiterates four
recommendations to NHTSA and reclassifies a recommendation to the Baltimore City Public
Schools.

New Recommendations

As a result of these investigations, the National Transportation Safety Board makes the
following new safety recommendations:



To the Federal Motor Carrier Safety Administration:

1. Provide explicit guidance to encourage certified medical examiners to request a
complete list of current medical conditions and medications when obtaining
supplemental information from a commercial driver’s treating health-care
provider.

To the National Highway Traffic Safety Administration:

2. Require all new school buses to be equipped with collision avoidance systems and
automatic emergency braking technologies.

To the states of Florida, Louisiana, New Jersey, and New York:

3. Amend your statutes to upgrade the seat belt requirement from lap belts to
lap/shoulder belts for all passenger seating positions in new large school buses in
accordance with Federal Motor Vehicle Safety Standard 222.

To the states of Alabama, Alaska, Arizona, Colorado, Connecticut, Delaware,
Georgia, Hawaii, Idaho, Illinois, Indiana, lowa, Kansas, Maine, Maryland, Michigan,
Minnesota, Mississippi, Missouri, Montana, Nebraska, New Hampshire, New Mexico,
North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Rhode Island, South
Carolina, South Dakota, Tennessee, Utah, Vermont, Washington, West Virginia,
Wisconsin, and Wyoming; the commonwealths of Kentucky, Massachusetts,
Pennsylvania, and Virginia; the District of Columbia; and the territory of Puerto
Rico:

4. Enact legislation to require that all new large school buses be equipped with
passenger lap/shoulder belts for all passenger seating positions in accordance with
Federal Motor Vehicle Safety Standard 222.

To the state of Maryland:

5. To help prevent driver license fraud, continue the facial recognition program
beyond 20109.

To the Maryland State Department of Education:

6. Publicize to the state school districts and school bus communities the methods
available for individual reporting of school bus drivers with medical conditions
that may affect their ability to safely operate a school bus.

To the Maryland Motor Vehicle Administration:

7. Process all current commercial driver’s license holders through the facial
recognition software system to detect those drivers who may hold fraudulent
licenses.



8. Assess the volume of referrals by nonphysician health-care providers and first
responders (other than law enforcement) to determine whether improved outreach
and adjustments to current reporting methods may increase their reporting of
medically at-risk drivers.

9. Publicize to the state school districts and school bus communities the methods
available for individual reporting of school bus drivers with medical conditions
that may affect their ability to safely operate a school bus.

To the National Association of State Directors of Pupil Transportation Services, National
Association for Pupil Transportation, National School Transportation Association,
American School Bus Council, and Maryland School Bus Contractors Association:

10. Inform your members of the circumstances of the Baltimore, Maryland, school bus
crash and lessons learned from the crash investigation to help raise awareness of
the avenues available to report school bus drivers with medical conditions that may
make it unsafe for them to operate a school bus.

National Express LLC:

11. Implement a process to track driver complaints from initial call to case resolution
throughout your student transportation service provider companies, including
Durham School Services.

12. Use industry best practices to establish resolution accountability for serious or
recurring safety violations, to include effective remediation of unsafe driver behavior.

To Blue Bird Corporation, Collins Industries, Inc., IC Bus, Starcraft Bus, Thomas Built
Buses, Inc., Trans Tech, and Van-Con, Inc.:

13. Install a collision avoidance system with automatic emergency braking as standard
equipment on all newly manufactured school buses.

To IC Bus:

14. Develop and implement engine recording features for the event data recorder in
the engine control module for newly manufactured school buses.

To Epic, Cerner Corporation, eClinicalWorks, MEDITECH, and NextGen Healthcare:

15. Develop decision support for the evaluation of nontraumatic loss of consciousness
episodes or for a diagnosis of epilepsy that will notify providers of the patient’s
occupation, such as commercial driver; and remind them to address the
occupational and driving status of the patient, including the opportunity to inform
the state licensing agency of concerns about the patient’s driving.


http://www.yellowbuses.org/

To Concentra, Inc.:

16. To better document medical issues identified during commercial driver license
examinations, revise your medical information request forms provided to
consultants or treating providers to also include specific requests for a complete
list of current medical conditions and medications.

Previously Issued Recommendations

The National Transportation Safety Board issued the following recommendations in a
March 2017 highway safety recommendation report (NTSB 2017b).

To the Baltimore City Public Schools:

Request that the Maryland State Department of Education have an independent and
neutral third party conduct a performance audit of your transportation
department that includes a review of crash reports and of disqualifying
conditions for school bus drivers under Code of Maryland Regulations
section 13A.06.07.07. (H-17-13) (Urgent)

Safety Recommendation H-17-13 is reclassified from “Open—Acceptable Response” to “Closed—
Acceptable Action.”

As soon as the performance audit referenced in Safety Recommendation H-17-13
is complete, take the corrective actions recommended to improve internal
controls and ensure that all school bus drivers meet the qualification standards
under Code of Maryland Regulations sections 13A.06.07.06—.07 and that they
do not pose any safety risks. (H-17-14)

Safety Recommendation H-17-14 is classified “Open—Acceptable Response.”
To the Maryland State Department of Education:

Review and modify the Code of Maryland Regulations section 13A.06.07.07,
“School Vehicle Driver Disqualifying Conditions and Termination,” to clarify
the definitions of disqualifying conditions, and to require notification to the
Maryland State Department of Education of all drivers who are determined to
be not qualified during pre-employment screening. (H-17-15)

Safety Recommendation H-17-15 is classified “Open—Acceptable Response.”



Previously Issued Recommendations Reiterated in This Report

As a result of its investigation, the National Transportation Safety Board reiterates the
following safety recommendations.

To the National Highway Traffic Safety Administration:

Develop and implement, in cooperation with other government agencies and
industry, standards for on-board recording of bus crash data that address, at a
minimum, parameters to be recorded, data sampling rates, duration of recording,
interface configurations, data storage format, incorporation of fleet management
tools, fluid immersion survivability, impact shock survivability, crush and
penetration survivability, fire survivability, independent power supply, and ability
to accommodate future requirements and technological advances. (H-99-54)

Require that all buses above 10,000 pounds gross vehicle weight rating be equipped
with on-board recording systems that: (1) record vehicle parameters, including, at
minimum, lateral acceleration, longitudinal acceleration, vertical acceleration,
heading, vehicle speed, engine speed, driver’s seat belt status, braking input,
steering input, gear selection, turn signal status (left/right), brake light status
(on/off), head/tail light status (on/off), passenger door status (open/closed),
emergency door status (open/closed), hazard light status (on/off), brake system
status (normal/warning), and flashing red light status (on/off; school buses only);
(2) record status of additional seat belts, airbag deployment criteria, airbag
deployment time, and airbag deployment energy; (3) record data at a sampling rate
sufficient to define vehicle dynamics and be capable of preserving data in the event
of a vehicle crash or an electrical power loss; and (4) are mounted to the bus body,
not the chassis, to ensure recording of the necessary data to define bus body motion.
(H-10-7)

Develop stability control system performance standards for all commercial motor
vehicles and buses with a gross vehicle weight rating greater than 10,000 pounds,
regardless of whether the vehicles are equipped with a hydraulic or a pneumatic
brake system. (H-11-7)

Once the performance standards from Safety Recommendation H-11-7 have been
developed, require the installation of stability control systems on all newly
manufactured commercial vehicles with a gross vehicle weight rating greater than
10,000 pounds. (H-11-8)
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your cooperation, support and involvement throughout the process. We have endeavored to cover
all aspects of the required scope of work, and to do so in a manner that will add value in your and
the BCPS ongoing efforts to improve the safety and reliability of its transportation services. We
look forward to your thorough review of the report, and to answering any questions you may have.
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Background & Introduction

Precipitating Events

In the early morning of November 1, 2016, a school bus operated by the motor carrier
AAAfordable Transportation under contract to, and on behalf of, the Baltimore City Public Schools
(BCPS) was involved in a crash with a private vehicle and a transit bus operated by the Maryland
Transit Administration (MTA). The drivers of both buses and four passengers on board the MTA
bus died as a result of this crash. This incident has since been under investigation by the National
Transportation Safety Board (NTSB).

The final NTSB report has not yet been released, but one of the early recommendations provided
in the NTSB Safety Recommendation Report of March 29, 2017 was for the BCPS to “Request
that the Maryland State Department of Education (MSDE) have an independent and neutral third
party conduct a performance audit of (the BCPS) transportation department that includes a review
of crash reports and of disqualifying conditions for school bus drivers...”, and that “as soon as the
performance audit referenced in Safety Recommendation H-17-13 is complete, take the
corrective actions recommended to improve internal controls and ensure that all school bus
drivers meet the qualification standards...”. This report documents the results of the requested
audit as recommended by the NTSB, and as conducted by School Bus Consultants.

Audit Timeline, Scope, Planning, and Process

TransPar Group, Inc., d/b/a School Bus Consultants (SBC) responded to a “Scope of Work
Request — Emergency Contract Independent Audit — Baltimore City Public Schools Transportation
Protocols” as released by the Maryland State Department of Education (MSDE). SBC was
awarded a contract to conduct the subject audit on September 29, 2017. The audit was placed
on an accelerated timeline, and was provided one extension for completion whereby the final
report was due to the MSDE on January 31, 2018. Work commenced immediately after contract
award, and continued through completion of this final report.

The required scope of work was provided by the MSDE in 15 “General Requirements” which were
collectively drafted in response to the findings and recommendations of the NTSB Safety
Recommendation Report of March 29, 2017. The essence of the requirement was to conduct a
comprehensive audit of the BCPS pupil transportation program as it applies to specific elements
of the governing requirements for such operations embodied within the following documentation:

¢ Relevant Federal Motor Carrier Safety Administration regulations?;
e Relevant Code of Maryland Regulations?;
e Baltimore City Public Schools policies; and

¢ BCPS transportation standard operating procedures and manuals.

149 CFR Part 40 Subpart B
2 COMAR 11.19.05.01; 13A.06.07.06; 13A.06.07.07; 13A.06.07.10; 13A.06.07.17
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Collectively, this documentation provides a hierarchical roadmap describing the compliance
requirements for any school bus operator providing service to the BCPS. Each subsequent level
of documentation incorporates, interprets and expands upon the requirements of the others,
ending with the relevant policies of the BCPS. These requirements are issued by the governing
authorities and describe what must be done. The final level in the hierarchy, the BCPS standard
operating procedures, should then expand on these requirements by describing how the
responsible organization will execute on these requirements.

Much of the audit was focused on assessing compliance against specific elements of these
documented requirements, and in determining whether BCPS follows its own documented
procedures. SBC'’s backbone of experience in providing advisory services to the industry was
therefore applied primarily to establishing a judgement of compliance as thus required by the
scope, and where necessary, to provide recommendations on corrective actions. There were also
evaluative elements of process and system assessment included in the scope in the work.
Identifying where procedural or, in some limited cases, regulatory documentation is inadequate
to the task, determining the efficacy of undocumented BCPS practices, and the appropriateness
and use of available data systems and reporting structures were deemed to be of importance
where a strict assessment of compliance was either not possible, or would fail to provide
appropriate context to our findings. We therefore also offer other related, but not strictly
compliance focused recommendations for improvement.

SBC began the audit with a planning and scope refinement process as required, and established
a regular communication protocol with the Contract Monitor assigned by MSDE. Following these
important startup activities, SBC pursued the following process to complete the work:

1. SBC collected a variety of qualitative information and quantitative data. The data and
information were organized and reviewed as a means to inform the subsequent
conversations and stakeholder interviews.

2. SBC then organized and conducted a series of initial interviews. This required
engagement beyond BCPS, and included representatives from the City of Baltimore, bus
contractors, and emergency personnel. The first round of interviews was conducted
immediately after contract award.

3. SBC delivered a preliminary findings summary (Preliminary Report as required by the
scope) to act as a checkpoint and pivot point before continuing beyond the first phase of
discovery.

4. A secondary set of interviews and meetings was then conducted. These interviews were
more technical than general, focusing on confirming and adding depth to the specific
findings then becoming apparent.

5. With the clarification and expansion of understanding provided by this second phase of
discovery, SBC began to analyze results and craft this final report.

The content of this report therefore measures BCPS compliance with designated statutory,
regulatory, and policy-based requirements for pupil transportation service, and offers associated
recommendations. The organization of the report starts with a brief description of the principal
results for the general reader. Following this, we provide a generalized assessment of Baltimore
City Public Schools operating processes and protocols. Then, in several subsequent sections, we
provide a detailed assessment of compliance against the governing requirements together with
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specific recommendations for corrective actions, if necessary. Finally, and in conclusion, we
provide an overall summary assessment of the operation, draw overarching conclusions, and
make recommendations regarding the path forward for the transportation operations of the
Baltimore City Public Schools.

The ultimate objective of this audit is to improve the safety and effectiveness of BCPS pupll
transportation operations. Compliance with standards to ensure that BCPS drivers do not pose
any avoidable safety risks is the foundation. Identifying corrective actions to ensure compliance
must, therefore, take priority in any follow-up actions resulting from this audit.
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Principal Results

Overall Conclusions

There was an incident on November 1, 2016 involving a school bus being operated by a
contracted service provider on behalf of the Baltimore City Public Schools (BCPS). The NTSB is
investigating the incident and requested an audit of BCPS transportation services in the safety
recommendation report. There were no school children on the school bus at the time, and this
event represents an operational anomaly. That said, the results of this audit point to certain
systemic conditions within the BCPS Office of Pupil Transportation that should be addressed to
help avoid future incidents.

There was a series of errors leading up to this event. The school bus involved was being operated
under contract to the BCPS who, as an organization, failed to provide the single, cohesive, and
robust system that is necessary to prevent an accumulation of errors, or to provide due diligence
over the systems that it does have in place. It is this primary finding that allowed a school bus
driver with a disqualifying medical condition to move from employer to employer, never staying
long at any one, but never once being rejected for employment at any employer who was in the
business of providing service to the BCPS. The accumulation of errors resulting in this tragic
incident occurred due to issues within the organization and operations of the Baltimore City Public
Schools Office of Pupil Transportation.

A systemic absence of leadership over an extended period of time is the culprit. SBC found BCPS
Transportation staff to be largely engaged, interested, and committed to executing their
responsibilities professionally. Rather, it is the system in which the individual operates that is to
blame. It was the absence leadership that allowed the system to erode. It is certainly reenergized
leadership that is required to turn it back around.

Corrective Actions Required

In the section immediately following this, SBC presents a series of key findings regarding the
organization and operation of transportation services within the BCPS that, in turn, lead to a set
of recommendations for immediate corrective actions. The BCPS must immediately and
aggressively take these required steps to maximize the safety of the operation while also
establishing an environment to support systemic, meaningful change to the philosophy and values
of the organization. Well beyond these tactical steps, and others as recommended throughout
this report, four key fundamentals will be required to fully transform BCPS transportation services:

1. Strong and consistent leadership to provide direction:

We identify throughout this report the cumulative effects on an organization of a leadership
vacuum. The leadership called for here must occur at all levels of the BCPS administrative
structure. It will not be enough to exert strong leadership within the Office of Pupil
Transportation itself, but rather it must be demonstrated at all levels if real, substantive,
and positive change is to take root and prove sustainable over the long term.
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2. Support for the organization from all stakeholders:

Leadership will not be enough. All stakeholders in the success of the BCPS in its primary
mission of education must demonstrate their support in executing the transition required
within transportation services. This must begin with a recognition that transportation is a
critical support service to the core mission, and that transporting students safely is a critical
component to their arriving at school ready to learn.

3. Sufficient funding to support safe and effective operations:

Admittance of the critical nature of transportation as a service must be followed by a
stream of funding sufficient to ensure that the service can be provided safely and
effectively.

4. A commitment to change:

Leadership, support at the grassroots, and guaranteed funding will have a material impact
on operational safety if, and only if, BCPS recognizes that the systemic changes required
will take time. A firm commitment to change over the entirety of the associated timeline is
an absolute requirement for success.

These are the required actions at a fundamental level. The need for, implication and meaning of,

these changes begins to gain clarity in SBC's evaluation of BCPS transportation policy,
organization, and operational protocols, which is the subject of the next section of this report.
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General Assessment of BCPS Transportation

There were 15 General Requirements defined by the scope of work for this audit. Within these
requirements were a mix of directly auditable compliance elements (i.e., yes or no answers), and
several more generalized evaluative elements that demand a different assessment methodology.
We reserve to the subsequent sections of this report our assessment of compliance with the
specific auditable requirements as identified. Here we provide a more generalized assessment of
the Baltimore City Public Schools, Office of Pupil Transportation that is specific to its organization
and operating protocols. Included within this discussion are references to those elements of the
General Requirements that are being addressed.

Organization and Operation of BCPS Transportation Services

The Baltimore City Public Schools Office of Pupil Transportation (BCPS transportation) provides
a mix of services whereby students are transported on district-owned and operated school buses,
contractor-owned and operated school buses, contracted taxicabs, and public transit. This mix
presents a complicated management challenge that requires an extensive and diverse set of
organizational, management, supervisory, and administrative skills and activities. By means of
introducing our general assessment of performance, SBC identifies the following core activities
that must be properly organized, managed, and performed by BCPS transportation to ensure
safety and effectiveness in this environment:

e Regulatory compliance planning and monitoring

e Contract management and compliance monitoring
e Operational supervision

¢ Incident response management

There are, of course, many other activities required for the complete functioning of the
organization. These include such critical elements as training, strategic planning, school bus
routing and scheduling, fleet management, and special trip management, among others.
Individually and collectively all of these individual factors influence the mission success of the
organization. For example, basic strategic decisions such as which modes of transportation to
utilize (e.g., taxicabs, public transit) influence and help to define subsequent organizational and
operational requirements. In this portion of our assessment, however, we accept as static the
current structure of operations, instead focusing only on the four core activities as identified. It is
the procedures and internal controls regarding the management of these core functions that form
the focus for the overall audit®.

By means of providing further clarification, an abbreviated organization chart for BCPS
transportation is included below. Within this we highlight as shaded blocks those elements of the
organization structure that have responsibilities to execute and/ or oversee these four core
activities:

3 Scope of Work General Requirement 3 and 4
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Director

Assistants &

Specialists
Assistant
Director
(Vacant)
Supervisor SUPERSes; Supervisor, Bus
Customer Care pervisor, Training & pe ’
Operations Maintenance

Safety (Vacant)

certification
team (SBC-
named)

With this as context, we begin by acknowledging that the BCPS transportation organization as a
whole is governed by federal and state requirements, as covered in subsequent report sections,
and by the internal policies of the BCPS. A core requirement of this audit is to provide an
assessment of internal controls to ensure compliance with these requirements®. As a first step we
must determine whether the BCPS Office of Pupil Transportation has been properly designed to
provide for these controls.

SBC has determined that vacancies in staff, together with overlaps in job descriptions and
assigned duties, have resulted in deficiencies in the ability of the organization to provide for an
appropriate level of internal control. A direct relationship will become clear when examining some
of the noncompliance findings found in the subsequent Audit Results section of this report. Here
we examine in more detail the structural deficiencies.

Within the structure of the organization, we express a concern regarding critical staff vacancies,
the sufficiency of administrative positions given the preponderance of manual record keeping
processes, and an unresolved overlap of responsibilities within the Safety and Training team.
High rates of turnover, positions closed due to budgetary cuts, and staff outages for medical
reasons, are additional factors that limit the capabilities of the organization to perform critical
operational oversight functions. Evidence of a failure to properly organize and staff the department
exists in the observation that even after the tragic events of November, 2016, no apparent
changes were made to organizational structure or operating practices to mitigate the risk of a
similar subsequent event occurring.

Job descriptions were provided to SBC for investigation. We determine that they are outdated
(latest update was in 2012), are not representative of actual duties as assigned, or of current

4 Scope of Work General requirement 4
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requirements. Time constraints, reassignment of duties due to vacancies, and lack of resources,
may indeed be the reason behind these inconsistencies, but they cannot be an excuse. The
absence of clear organizational lines of responsibility and authority increases the probability of a
safety risk, decreases employee morale, and can lead to noncompliance with established
regulations.

In addition to specific position descriptions, there is structural risk established within the
organization through overlaps and illogical splits in assigned responsibilities. There are
requirements outlined in standard operating procedures of the department that clearly state
certain responsibilities, but we find confusion in actual operations as to who is actually executing
which specific action. The organization chart displays a position for Manager of Safety and
Training, for example, but this position is vacant. Many of the responsibilities for this position are
now with a certification team (as named by SBC for the purpose) whose main responsibilities are
to assure that all drivers, BCPS and contracted drivers, are properly certified. This is
accomplished through information provided by Human Capital (a district department outside of
BCPS transportation), medical certification and drug and alcohol testing from contracted medical
facilities, information from contracted bus companies, the Motor Vehicle Administration, Criminal
Justice Information System, and National Crime Information System, to name a few. Whereas the
Manager of Safety and Training would have been the responsible supervisor reviewing, and
providing oversight of the completeness and accuracy of the qualifications file for each driver, that
responsibility now falls to two newer employees we have designated as the certification team,
one of which is a temporary employee. This team now answers to the Supervisor, School Bus
Operations, given the vacancy in Safety and Training. Furthermore, due to personal reasons, this
substitute supervisor was not at work for much of this audit, leaving only the Director of
Transportation providing oversight, given another vacancy in the Assistant Director position. This
is a wholly unworkable situation given the complexity of the requirements and the specialized
knowledge and expertise required to ensure that all drivers are properly, and continually qualified
for their positions.

Outside of job description inconsistencies and structural issues, SBC also takes issue with the
appropriateness of the current Standard Operating Procedures (SOP) as they apply to the
organization and functioning of the department. SOP 1.1. is a General & Administrative procedure
for the department with the subject Transportation Publications. It is structured to ensure that the
department will develop, update, and arrange printed materials as appropriate. While seemingly
innocuous, failure to comply with its requirements can have a corrosive effect on organizational
cohesiveness and clarity of purpose. The stated purpose of SOP 1.1 is “to establish and delineate
a standard operating procedure (SOP) governing printed materials produced and made available
by the Office of Pupil Transportation”. SOP 1.1 also states that the Director of Pupil Transportation
must designate someone as responsible for this duty. SBC found no evidence within provided job
descriptions that this occurs. Setting aside the efficacy of focusing on printed rather than
electronic materials, and just staying with the organization’s execution of the stated requirements,
SBC encountered numerous examples of outdated materials and was provided with no examples
of updated or adopted changes following the incident of November 2016. Section 6.1 of this SOP
states “printed materials shall be reviewed and updated at least annually or as otherwise
required”. SBC points to this one example to illustrate a general absence of attention to
maintaining the validity of the department’s documentary guidance. This had, we believe, a further
deleterious effect on the consistency and attention to detail that is required for proper functioning
of the organization and avoidance of errors.
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With this observation, we pivot our assessment to the totality of the internal documentary
guidance for BCPS transportation. By this we refer to two sets of guidance: First, policies as
established by the School Board as the governing authority over the school district; then any
standard operating procedures that interpret and operationalize these requirements. Both are
critical to the successful definition of first what services are to be provided, and then how they are
to be provided. All, of course, must occur within the framework provided by federal and state
regulations and requirements. Our assessment here is not intended to determine compliance with
these internal requirements. That is provided in the subsequent Audit Results section of this
report. Rather it is to provide the reader with insight into how current internal controls, as
embodied within this internal guidance, are influencing the department’s ability to comply with
federal and state requirements.

As described previously, SBC focuses here on the four key functional areas that most influence
the ability of the department to ensure the safety and effectiveness of operations. Not all internal
documentation refers directly to these areas, but as indicated by the example of SOP 1.1 above,
the totality of the documentation does have a large influence on the department’s ability to be
successful. We begin, therefore, with general remarks on the adequacy of the documentation.

Of particular note at the outset is the absence of any School Board policy or regulation that
addresses transportation service. This is a remarkable and disturbing finding. The School Board
policies as currently available via the school district’s website were adopted on June 9, 2015 and
do not include any mention of transportation services®. SBC possesses considerable experience
in the design, and assessment of pupil transportation service delivery to the K12 education sector.
We have never encountered an effective and efficient operation that lacks Board-level guidance
to describe the scale and scope of service delivery requirements. Doing so places the operational
organization, the BCPS Office of Pupil Transportation in this instance, in an untenable position of
having to both govern itself as well as deliver its services. This is an ineffective structure that leads
directly to exception-based decision making, inconsistent service delivery, and the absence of a
framework suitable to strong internal controls.

BCPS transportation does possess the next level of documentation in a set of internal Standard
Operating Procedures. As provided to SBC for investigation, these consist of 18 total statements
in three categories. We identify several of these as directly relevant to the incident of November,
2016 and the department’s ability to comply with the governing directives of state and federal law.
Our assessment of internal compliance with these standard operating procedures is included in
the Audit Results section of this report. Our general assessment here is instead focused on how
this documentation generally encourages, or fails to encourage, an operating environment that
ensures safety and effectiveness. We find directly relevant issues in the areas of contract
management, the management and transfer of information, and the use of technology.

Contract Management — We introduced earlier the structure of BCPS transportation as a mixed
operation that relies on both BCPS-owned and operated, and contractor-owned and operated
vehicles. That said, the preponderance of vehicles in use (other than those from the transit
agency) are provided by contracted entities, be they operators of school buses or taxicabs.
Organizing a contracted operation for success requires a different set of precepts than does a
strictly self-operated organization. Where the weight should be placed on managing contractors,

5 https://www.boarddocs.com/mabe/bcpss/Board.nsf/goto?open&id=87UHP87D677F
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we find the weight of organizational focus to be placed on the smaller, self-operated portion of the
service.

SBC found little evidence to support how BCPS, from either a compliance monitoring or a
performance management perspective, provides for individual, documented oversight of its
contractors. Interviews indicate that there are monthly meetings at the BCPS transportation
department, and the bus maintenance section is responsible for inspections of school vehicles,
which is well documented. But no evidence exists as to a formal management plan that would tell
the district the who, what, when, why and how of the contractors’ operations relative to their
contractual requirements.

The objective of a well-conceived contract management program is to tell a cohesive story,
through a documented contract performance management plan, of how the contractor performs
for BCPS, themselves, and BCPS stakeholders. In other words, there should be a formal program,
documented within Standard Operating Procedure, for regular compliance monitoring and
performance measurement of how each individual contractor performs relative to the specific
terms and conditions of their contract with BCPS. SBC expects a method of scoring the contractor
on the basis of criteria defined within the contract, which by its nature establishes the
requirements. The management plan should specifically allow for BCPS management, or other
assigned personnel, to go on-site and review contractor operations in every detail for compliance
to terms, such as the required use and reporting of GPS data on bus locations. Additionally, there
should be a customizable performance measurement component that allows BCPS to measure,
report, and demand corrective actions relative to pre-established performance criteria, such as
whether the contractor is operating routes and using established stops as prescribed by BCPS
routing staff. A formal plan that is actionable, identifiable, and provides guidance for a properly
operated and safe transportation operation is the goal.

Relevant to this subject, and to the internal controls and management of existing contracts for
services, SBC determined via observation, inquiry, and investigation that there is a large gap
between what is expected of vendors, as documented in contract, and what actually happens
operationally. In addition, the requirements of each contract vary somewhat by vendor. This is an
untenable set of circumstances which, when coupled with the absence of a formal compliance
monitoring program, can lead directly to lapses in record-keeping, compliance, and associated
failures.

Upon investigation into BCPS-provided contracts with each current vendor, it was determined that
several variances exist between expectations and reality. Specific to the subject at-hand, there
are significant differences in the way both personnel and accident files are kept (and ready for
audit), as well as the interaction and frequency with which BCPS management is involved with
standardizing operations and auditing contracted service provider records. For example, one of
the contractors kept only three years of records, stating to SBC that “it was really not that
important” to keep all of the records for BCPS, because BCPS also has them on file. This
illustrates the loose type of management mentality that is detrimental to a safe operation.

Information Transfer and Management — SBC found it difficult to access information throughout
the process of this audit. Lists with desired forms, processes, or answers to process or policy
related questions were provided to the Office of Pupil Transportation as soon as possible following
an audit finding, or in efforts to confirm or invalidate an identified deficiency. Significant delays
were realized in receiving the required information. While this is a purely anecdotal finding, we
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believe that it is indicative of an organizational and procedural reality, much of which was identified
and discussed earlier, and some of which is endemic given the absence of appropriate procedural
documentation.

While SBC acknowledges that vacancies and staff outages in the department, along with three
separate ongoing audits, have made this process quite demanding of departmental management,
we express concern over certain inconsistencies in our assessment, and that combine with the
absence of expansive procedural documentation, to provide anecdotal evidence supporting our
general assessment regarding the critical management of information flows within and between
the department and its contractors. For example, management initially identified current
exceptions to the SOPs that were under current review and revision to reflect the operational
changes since the last SOP revision. This was, however, in direct opposition to previous
statements in which, following a direct inquiry, we were informed that there are no procedures
that the department follows in daily operations that fail to be currently documented in the SOP.
Our overall assessment is that the level of documentation both fails to cover all necessary subject
areas, and fails to be followed in many respects.

Use of Technology — Also as introduced earlier, we conducted this generalized assessment
accepting the current organizational baseline. That said, SBC concludes that the use of
technology throughout the operations of BCPS transportation is deficient and contributes to the
circumstances enabling incidents such as occurred in November 1, 2016. By means of example,
regular education bus routing is performed using electronic spreadsheets instead of routing
software customized to the purpose. Also, GPS tracking systems and video monitoring are
contractually obligated technologies that interviews indicate are not being enforced or routinely
utilized for management purposes. Accidents records are tracked and stored in a combination of
paper files and electronic spreadsheets. Leveraging technology to improve transparency and
increase management effectiveness is largely absent in current BCPS transportation operations.

Key Findings

Within the context of this generalized assessment, as described previously, SBC summarizes our
key findings as follows:

1. The Office of Pupil Transportation is not organized for success.

There are examples provided of overlapping sets of responsibilities, vacancies, and lack
of focus on the preponderance of contracted operations. Each of these examples points
to a core overarching finding that the basic organizational structure of the department fails
to provide for assurance of safe and effective operations.

2. The Office of Pupil Transportation lacks sufficient documentary guidance.

Particularly in the absence of an effective organization, documentary guidance covering
all aspects of the service to be provided and the mechanisms, processes, systems, and
steps to follow in providing those services is an absolutely critical success factor. We cite
examples that provide evidence of severe shortcomings from both a policy and procedural
perspective.
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The Office of Pupil Transportation fails to adequately leverage the use of technology®.

Many of the procedures that are in place are either not followed, or are no longer
appropriate. The assessment reveals an organization that is failing to keep up with
developments in technology that would vastly improve safety and effectiveness, and that
is failing to pursue technological innovations that would mitigate the likelihood of the very
circumstances that led to the November 1, 2016 incident.

Key Recommendations

Given these key findings, SBC recommends that the Baltimore City Public Schools pursue the
following corrective actions:

1.

Implement immediate fixes to minimize the probability of incident recurrence’.

By means of example, a key area of concern for recurrence was an audit non-compliance
finding of two taxicab drivers who were without medical certification to transport students.
BCPS needs to reassess operations in the certification team, with particular attention paid
to their process for review of medical examinations. The objective is to better understand
the requirements of the examination and how they directly relate to Maryland Motor
Vehicle Administration physical requirements for all drivers, bus and taxicab, and to the
Federal Motor Carrier Safety Act. An immediate modification of the associated SOP
documentation must follow, together with a cohesive and deliberate training program to
ensure that all staff and contractors become compliant. This is one example in one
particular area. The Audit Results section of this report cites all of the areas of non-
compliance to which this strategy should be applied. The resultant SOP modifications and
re-training that occurs on each of these areas will serve to provide near-term stability in
the safety of the program, and reassurance to stakeholders in the system.

Develop and implement School Board policies covering transportation services.

The School Board needs to recognize their governance role by assuming ownership for
the success of transportation operations at the Board level, instead of relying on self-
governance at the department level. How the transportation department operates should
be the subject of its Standard Operation Procedures. But this must be in response to Policy
guidance as established by the governing authority. This is the best practice observed by
SBC over numerous years, and in hundreds of similar organizations.

Develop and implement a departmental reorganization plan®.

The Director of Transportation needs to work with leadership to fill positions that are
currently vacant. Preceding this, a comprehensive review of each position’s requirements
and responsibilities should be completed by looking at assigned responsibilities for the
current position, and the time the employee spends in the performance of their duties
relative to the final product produced. There are areas specific to the management of
contractors that simply do not get performed currently, by means of example, while other
duties receive a preponderance of attention for little value added. SBC is recommending

6 See also Practice Recommendations following the Audit Results section on COMAR compliance.
7 See also Corrective Actions following the Audit Results section on COMAR compliance.
8 See also Best Practice Recommendations following the Audit Results section on FMCSA compliance.
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a gap-fit analysis and a comprehensive assessment of the organization relative to its
current requirements.

4. Develop and implement a revised and comprehensive Standard Operating Procedures
manual®.

SBC believes that the employees of BCPS transportation are aware of the shortcomings
within the current SOP, and that a substantial review and revision is required. This should
only occur, however, in the context of the reorganization recommended previously, and
only after the immediate fixes have been designed and implemented, and Board level
policies regarding the delivery of services established.

School Bus Driver Qualifications, Monitoring, & Assessment

The tragedy that was the catalyst for this project resulted from a confluence of errors encapsulated
within this specific area of BCPS transportation operations. SBC therefore deems it appropriate
to provide a more in-depth assessment of the operating processes and protocols in this functional
area alone. The discussion that follows focuses on the scope of work requirement for assessing
internal controls, but consistent with the rest of this section does so only in general terms. Specific
compliance items are covered in the Audit Results section that follows.

As noted in the description of the organization above, BCPS employs bus drivers both directly,
and indirectly through contracted service providers. We therefore follow the process of
employment for drivers irrespective of the employing agency (BCPS or contractor) as a means of
better understanding where the errors occurred and how to prevent future recurrence. We begin
with the process of ensuring driver qualification at the outset of employment, move on to in-service
monitoring activities, and end with activities associated with untoward events such as the crash
that occurred in November 1, 2016.

SBC cites, in several portions of this audit, that BCPS is still non-compliant in the area of ensuring
gualifications, specifically as it relates to medical examinations. This was identified as recently as
November 1, 2017, fully a year after the incident that was the catalyst for this audit. Without going
into further detail (as covered in the Audit Results section that follows), the audit team discovered
that two taxicab drivers had medical issues that were not discovered on their last examination by
the medical examiner or the BCPS Certification Team.

BCPS has identified one BCPS employee who is now responsible for monitoring the Criminal
Justice Information System (CJIS) for current and active bus drivers. This employee checks twice
daily for any alerts and was trained to respond immediately, or as appropriate. This is the same
process that was in place when alerts were mishandled in regards to the November 1, 2016
incident, as identified within the NTSB° report. Additionally, alerts from MVA are being monitored
daily. The certification team inspects the documents as they come in from different sources, and
place them in the qualifications/personnel file for incoming drivers.

9 See also Best Practice Recommendations following the Audit Results section on BCPS Policies and
Procedures compliance.
10 NTSB Baltimore Review Final Report, pages 2 and 3.
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One of the requirements within the file is that the driver has been checked in the MSDE database
of disqualified drivers to assure the incoming driver has not been disqualified elsewhere within
the State of Maryland. The actions of the responsible employees for this, and the other important
roles just identified cannot be anything but thorough and correct, as the initial intake and then
regular monitoring of driver records is of utmost importance. Fundamentally, it is here where the
process failed. The responsible driver in the November 1, 2016 crash, over several years of
driving a school bus, continued to deceive all of the BCPS contractors for whom he worked. The
contracted employer and BCPS failed to fully understand his medical conditions or to disqualify
him from transporting BCPS students. It is apparent that at several points in time, contracted
operators and BCPS simply failed in their duty to find errors in this driver's documentation.

Systemic concerns remain, with evidence provided in this audit, that BCPS continues to be out of
compliance with this particular element of disqualifying drivers with medical conditions. SOP 3.0,
“Pre-Service Certification of School Bus Personnel,” and section 5.0 of that SOP, “Responsibility,”
clearly states that BCPS shall maintain all documentation related to school bus personnel, such
as medical examinations. “Maintain” implies more than just the storage of information. Rather,
there is an explicit, as well as an implicit management accountability for knowing and ensuring
that the documents and contents are correct, and that decisive actions are taken to ensure
adherence to the underlying requirements.

SBC understands that even under the best of circumstances, incidents do occur. Setting aside
the absence of compliance for the purpose of this discussion, when incidents do occur, the
processes for managing the incident, including the handling of all relatable and important
information post-incident, is critical to the subsequent diagnosis and correction of any enabling
errors. SBC’s investigation of incident response processes therefore focused on the steps that
BCPS takes to ensure student safety, but also the standard operating procedures that are in place
to comply with federal and state regulations. Not only are all post-incident related processes under
strict regulation regarding the protocol for driver condition, crash-costing, drug and alcohol testing,
training, and the disqualification of drivers when applicable, SBC experience indicates that it is
also just as important to track and utilize data that relates to reasons leading up to or immediately
following a crash, accident, or general incident.

During inquiry, observation, and investigation of accident and personnel files with BCPS staff and
at contractor locations, it was found that while there are SOPs in place that establish standards
and set expectations for the dissemination of information, it did not appear to be highly enforced
or entirely relevant in all cases. The standard organization of accident files, what is desired to be
stored other than what is mandated for contractors by federal and state law, crash costs, total
appreciable damage per accident and per driver, total frequency of accidents, total number of
preventable versus non-preventable by driver, or by contractor, and any applicable training that
occurred post-accident are all highly important and relevant elements of information that must be
captured and stored in a manner that will yield post-accident value to the organization. Each
location SBC visited had a different style or process of keeping, storing, transferring data,
collecting information, reporting information to any higher management division, and for upkeep
of files. This is also true for paper versus electronic file keeping, post-accident picture storage,
cost-keeping, drug and alcohol receipts, among other elements. It is incumbent on BCPS to be
the single authority, and to define acceptable standards for the collection, maintenance and
storage of this information as a single stream that is the same for one contractor as for any other
and for BCPS itself.
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SBC also focused on the process followed when an accident/incident occurs. SBC does not
criticize the operational response within the city’s emergency services or school safety officer and
safety team response to accidents. One item to highlight however, is that during our discovery
stage, much attention was brought to the length of time it takes police and or school safety officers
to arrive to the scene of a crash or incident. However, SBC was nhot provided with any
documentation as to what constituted long arrival times and therefore cannot provide further
comment. During discussions with the Baltimore City Public Schools Police Department
personnel, it was stated that they respond to every accident for which they have been called,
provide some type of accident report for every accident where they are called regardless of the
amount of damage that occurred, and take photographs of all damages resulting from that
particular accident, which they will send to BCPS transportation if requested. Safety staff stated
that they report to their own (i.e., BCPS vehicle) accidents when injuries are declared and will
also report to a contracted operation accident if there are declared injuries. As necessary, Safety
team staff will also report to a hospital if a BCPS student has to be taken to the hospital. If students
are on board then the safety staff is always notified.

A key component of incident response also includes post-accident drug testing. Shortly after the
November 1, 2016 incident, BCPS made a decision to test every vehicle operator whether it is a
BCPS employee or a contracted employee. This became effective on or about January 1, 2017.
This process is guided by SOP 6.2.7 which states that negative test results are noted in the
database and then placed in the file of the given contracted employee by the Safety Team Officer
Assistant. The chain of custody for post-accident testing form appears to be complete in terms of
the information captured. However, SBC did hear of some confusion about procedures that
contractors are supposed to follow regarding this form. For example, it clearly lists a reason for
the drug test, but with an improperly trained employee on either the department side or contractor
side, it has been noted that some post-accident reports have been marked as random instead of
post-accident. SBC recommends that BCPS staff more closely screen the chain of custody drug
testing forms before they leave BCPS and also provide attention, and training if needed, to this
concern for both BCPS and contracted operations.

Properly documenting the results of an accident or incident is also important. It does not appear
to SBC that picture taking after crashes, accidents, or incidents was uniform across the
organization and contracted service companies. SBC observed that some companies had paper
photographs in accident files, while some were electronic, some for major damage, some for
minimal damage, and some locations had zero photographs. When asked about the importance
of picture taking following an accident, management explained that current practice and process
is as follows:

o Members of BCPS report to take pictures of accidents involving BCPS drivers (non-
vendor) or what is classified as a severe accident (either BCPS or vendor driver).

e Pictures are maintained in the driver certification folder.

e The contractor’s safety team (or owner) reports to take pictures of an accident and submits
to the Office of Pupil Transportation, along with the accident form.

SBC finds this procedure to be inadequate as to the practice of only taking pictures under certain
and different conditions. Digital pictures can provide for a significant difference for purposes such
as appreciable damage results and possible driver disqualification.
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Monthly, a member of the BCPS Safety and Training Team hosts post-accident meetings with
contracted service providers. The purpose of the meetings is to discuss all at-fault accidents, as
pre-determined by the team, as to what a driver could have done to prevent the accident. SBC's
experience with school bus accidents is that most are preventable. These meetings do yield post-
accident training for the driver to help the driver understand what options they had to prevent the
accident in the first place, which is consistent with best practices.

For contractor-employed drivers, SBC found during inquiry and observation of both accident files
and interviews with contractor staff that each individual contractor had their own set of procedural
requirements post-accident and their own standard for driver training to learn these requirements.
Additionally, these procedural requirements varied in steps relating to who, when, what, and how
post-accident information transfers to BCPS in a timely and accurate fashion. There were a
handful that appeared effective and representative of a best practice process, and others that did
not appear to abide by what BCPS standards reflect. For example, two of the larger contracted
operators, which are backed by corporate standards of operation, had the staff and resources
necessary to make sure all accident-related information was provided to BCPS timely and
accurately. Meanwhile, some smaller contractors did not appear to work from forms, or follow any
direct procedure other than what the requirement in SOP 3.6 section 5.1 requires. Inquiry into the
process for contractors resulted with BCPS management confirming the finding that each
individual contractor handles their own accidents, and then reports information to BCPS as soon
as possible or practicable, but with no mention of form or process.

Some contracted organizations have a clear division of responsibility and dedicated staff to
perform required post-accident reporting or dissemination of information, but some have just a
handful of employees to handle all matters (with one contractor being a one bus operation). Some
of the BCPS owned and operated fleet, as well as many contracted vehicles are equipped with a
radio, GPS unit, or video monitor to aid dispatch or administrative staff with the gathering of
information. Others are not. Inquiry into the reasoning behind such a variance in fleet capability
did not result in enough evidence to support a finding of cause. However, it was determined that
some contractors have the financial capability to add technology, while others do not. This
extends to not even having a radio to call for help, in some instances, and instead use their
personal cell phone.

Returning to the explicit and implied responsibilities of the overarching management entity, BCPS
transportation, SBC discerns a failure to define and implement a consistent process for initially
collecting information surrounding an accident, as well as the assessment of cause and training
that is provided surrounding expectations of post-accident behavior. The absence of consistency,
and the absence of attention to post-accident treatment of contracted drivers, exacerbated the
initial failure to identify the driver's medical disqualification. This driver was involved in several
prior incidents, none of which resulted in a critical feedback loop; none of which resulted in a
reinvestigation of the driver’s basic qualifications to be operating the vehicle.

Key Findings

Within the context of this generalized assessment, as described previously, SBC summarizes our
key findings as follows:

1. Shortcomings related to organization design and process, not strictly compliance related,
are associated with the November 1, 2016 incident.
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A process was in place when the crash that is the subject of this audit occurred. However,
the process failed when the gatekeeper(s) failed to perform their duties by strictly
monitoring the requirements, driver qualifications relative to those requirements, and then
acting accordingly. The contractors where the driver worked also failed to follow up on
several accidents or even report them, and nobody involved appeared to be
knowledgeable of the medical certification requirements explicitly, nor did they express an
implicit understanding of the severe potential consequences of compliance failure in this
area.

2. The absence of a clear organizational focus on contracting and contract management
contribute significantly to these shortcomings.

Contract management has been discussed previously within this section, and a brief
synopsis is provided for how such a program might be structured. SBC believes the
development of such a program is a key to success for the future, and the absence of
such is a key contributor to the failure of process that led to the November 1, 2016 incident.
BCPS should be regularly on site and reviewing the records of the contracted operations.
A review of all records that are new since the last scheduled visit should have occurred,
and verification that all required documentation is present and in the qualifications file
should be routine. Regular verification that it has been provided to BCPS should also have
occurred for Safety and Training Team scrutiny and record-keeping.

Key Recommendations

One of the themes that has emerged as a result of this audit has been about the failure of process.
There are local standard operating procedures, state law and federal rules and regulations that
are there for a very purposeful reason: to keep the public safe. Whether it be a train engineer and
his passengers or a school bus driver and his passengers, the understanding of, and action versus
reaction to all of these requirements, is to have passengers be safe and free from worry over the
possibility of failure. BCPS and some contracted operations failed to pass this most basic test.
This audit has also shown that, thus far, the system has not been fixed. As identified primarily
within this section, the most concerning parts of this review are related to the processes
surrounding driver staffing, together with the associated record keeping, information collection,
medical certifications and accident management processes. The audit also takes issue with
current internal procedures, and especially when there is no information as to how to fulfill a duty
or task. We also take issue with the absence of established processes, and with staff lacking
knowledge of how to properly follow procedures that are documented. We offer the following
recommendations for improvement:

1. BCPS staffing and training:

Multiple interviews indicated that employees of the Office of Pupil Transportation are
inadequately trained in their duties. Our recommendation is that that BCPS continue to
move forward with their reviews of the staffing within the department (reported as
underway), review and align the current staffing with their tasks as assigned, determine
where additional assistance is required in the near-term, who can provide that assistance,
and assign the resources to ensure that staff is up to the task of implementing all corrective
actions as identified within this report.
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2. Immediately establish standards for records maintenance and information collection'?:

Conduct a survey of existing processes in use by all contractors. Design a set of
regulatory-compliant standards that all contractors and the BCPS, regardless of size or
capability, can adhere to, and implement the same. Conduct workshop-based training for
all parties that have responsibility in the process to ensure consistency and understanding.
Review all files against the revised standard and take corrective action as required.
Incorporate the revised standards within a comprehensive contract compliance monitoring
and performance management program, as recommended elsewhere within this report.

3. Develop and implement a formal contract compliance monitoring program?2;

The school bus driver in the November 1, 2016 crash was employed by a contractor to
the BCPS, but this cannot relieve the BCPS of its accountabilities to ensure the safety of
its transportation operation. A key component of this must be a robust, comprehensive,
formal, documented methodology for ensuring compliance to the terms and conditions of
each contract it has with independent providers of service. This program should utilize
current contracts and current methodologies as a starting point, but quickly evolve and
expand in both scope and formality. Its staffing and resourcing should be considered as a
critical part of the reorganization and redocumentation process recommended previously.

11 See also Best Practice Recommendations following Audit Results section on COMAR compliance.
12 See also Best Practice Recommendation following Audit Results section on BCPS procedural
compliance.
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Audit Results

Summary of Approach

In the conduct of the audit described in this section, SBC followed the guidelines and practices
issued by the United States Government Accountability Office as the “Government Auditing
Standards”, more commonly referred to as the “Yellow Book” or “Generally Accepted Government
Auditing Standards (GAGAS). SBC classified our work as a GAGAS performance audit and
followed all the associated requirements in a stepwise process. We focused our efforts in this
process on assessing compliance with the specified regulatory requirements, as well as the
internal procedures of the BCPS transportation operation as currently documented.

SBC created a written audit plan on October 25, 2017 that was submitted to the Contract Monitor
at the Maryland State Department of Education (MSDE). This included SBC'’s overall audit
strategy and plan, a timeline, audit objectives, and how those objectives directly relate to the
scope and methodology of the project. The project plan was modified and adapted several times
throughout the auditing process as needed. This was due to changes in stakeholder schedules,
shifts in objectives due to findings, delays in receiving critical information, and the extension in
time provided by the MSDE, at the request of SBC, for completion of this report. Additional
adjustments were discussed with the Contract Monitor during weekly communication meetings.

Communication with the Contract Monitor occurred twice per week during the length of the audit.
A teleconference was held every Tuesday morning, structured as an open discussion forum to
converse about what was accomplished the week prior, and what was on the forthcoming agenda.
Any concerns about evidence, findings, or conditions of the program were discussed. The
Contract Monitor was encouraged to ask questions and offer insights into discovery based on his
general understanding of the program. The Contract Monitor was also provided a written summary
of Tuesday meeting minutes, as well as a summary of the week’s events, delivered electronically
by email on Friday afternoons.

SBC followed GAGAS, but also infused the process with our own internal processes of discovery
and assessment that are based on many years of providing similar studies for numerous school
transportation clients. SBC therefore focused not only on the required scope of work and
methodology, but also expanded on the requirements with the objective to identify steps required
for the BCPS to become a world-class provider of service. Recommendations we provide
therefore stem from either direct non-compliance with federal, state, local, or internal regulations,
or from SBC’s experience with current best practices in the industry.

SBC began the audit process with a kickoff interview with the Contract Monitor, as well as initial
meetings with key staff members within the BCPS Office of Pupil Transportation (BCPS
transportation). Our objective was to obtain introductory information for a general understanding
of the nature and size of the program, the stakeholders involved, and to set forth a general
understanding of the SBC process of discovery. The progression of our discovery commenced in
October of 2017 and began with an audit of contracted vendor accident and personnel files. SBC
visited nine (9) yellow bus contractor sites in addition to the BCPS internal operation, and four (4)
taxicab sites over the course of four (4) months. The discovery process was completed on January
19, 2018.
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At each vendor site, SBC performed an audit of available crash, accident, and/or incident files or
reports. Vendors were notified in advance of our scheduled audit visits. In most instances, the
staff and/or owner-operators had paper files or reports ready for investigation. Without prior
knowledge of how many or the condition of files before arrival, SBC attempted to accomplish a
sampling of the available population of both post-accident files and personnel files that were
provided for review at contractor location sites. Internally, BCPS provided both crash, accident,
and incident files that were audited on-site, as well as five (5) years of accident logs that were
sent to SBC for investigation via email. The accident logs were provided in spreadsheet form and
were separated by fiscal year (2012-2017).

The sampling methodology resulted in 131 total personnel files and 97 accident files included as
evidence for compliance findings. It is important to highlight that SBC, along with GAGAS
guidelines, believes that having a large volume of audit evidence does not compensate for lack
of relevance, validity, or reliability. SBC therefore made sure to audit only those files or records
which directly correlated with the scope of work, or were necessary to ensure that audit objectives
are fully met. Any evidence that is provided and discussed within the contents of this report was
found to be relevant, valid, and reliable.

In addition to assessing compliance against specific regulatory requirements, SBC was also
tasked with evaluating any deficiencies in the transportation program directly related to
weaknesses in internal controls. Using Yellow Book standards as a guide, our assessment
gauged whether the lack of sufficient and appropriate evidence was due to direct internal
management deficiencies or more closely related to other correlated program weaknesses. It was
then SBC'’s responsibility to decide whether the lack of evidence could, in turn, be a basis for a
conclusion into an audit finding. These results are detailed in the prior General Assessment
section of this report.

When assessing the total amount of evidence received throughout the auditing process, SBC
decided the relevance and validity of evidence regarding findings, and then evaluated the
expected significance of this evidence in direct relation to the audit objectives, and conclusions
stemming from such evidence. Again, using Yellow Book standards, evidence was considered
relevant, sufficient, and appropriate when it provided a reasonable basis for supporting
conclusions. Evidence was not considered sufficient when it carried an unacceptably high risk
that it could have lead SBC to reach an incorrect or improper conclusion. SBC in no way interfered
with current investigations or legal proceedings into the November 1, 2016 accident that spurred
this investigation and remained an independent party throughout the process.

The remainder of this report will follow the agreed upon MSDE scope of work, separated into
categories of requirements. These include: The Federal Motor Carrier Safety Administration
Regulation CFR Part 40, Subpart B; applicable Code of Maryland (COMAR) regulations; and
BCPS internal policies and procedures. Evidence will be provided in tables, separated by topic,
with explanatory discussion to follow each table. Within each individual table, each regulation will
be assigned a compliant or noncompliant conclusion. Given the dual responsibility of BCPS as
both an operator, and a contracting party with oversight responsibility over contracted service
providers, we considered it true to find BCPS in noncompliance for actions of contracted vendors.
Nevertheless, SBC still felt it necessary to show the variance in compliance between entities
(BCPS versus contractors) within our findings.
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Federal Motor Carrier Safety Administration Requirements

General Requirement 8 of the scope of work for this audit required SBC to determine and evaluate
if the BCPS Pupil Transportation Program is in compliance with Federal Motor Carrier Safety
Administration regulations 49 CFR Part 40 Subpart B. This particular regulation defines
procedures for transportation workplace drug and alcohol testing programs. Subpart B refers
specifically to employer responsibilities, and contains 11 sections.

Regulatory Requirement Compliance Assessment

49 CFR Part 40 Sub-Part B — Employer Responsibilities BCPS Contractors | Notes
§ 40.11 What are the general responsibilities of employers

) : No No 1
under this regulation?
§ 40.13 How do DOT drug and alcohol tests relate to non-DOT
No No 2
tests?
§ 40.14 What collection information must employers provide to Yes Yes
collectors?
§ 40.15 May an employer use a service agent to meet DOT drug
) . Yes Yes
and alcohol testing requirements?
8§ 40.17 Is an employer responsible for obtaining information
. d Yes Yes
from its service agents?
§ 40.21 May an employer stand down an employee before the No Yes 3
MRO has completed the verification process?
8§ 40.23 What actions do employers take after receiving verified Yes Yes

test results?

§ 40.25 Must an employer check on the drug and alcohol testing
record of employees it is intending to use to perform Yes Yes
safety-sensitive duties?

8 40.26 What form must an employer use to report Management
Information System data to a DOT agency?

§ 40.27 May an employer require an employee to sign a consent
or release in connection with the DOT drug and alcohol Yes Yes
testing program?

8 40.29 Where is other information on employer responsibilities
found within this regulation?

Yes Yes 4

N/A N/A 5

1. The audit team, based on 49 CFR Part 40 Subpart B and interviews with BCPS staff, have
determined that BCPS is in compliance and understands the sub-sections as noted in the
table above. However, we find that non-compliance with any of the subsequent
requirements must yield a non-compliance finding here as well. Examples of such non-
compliance are seen in 840.13 and 8§40.21 as noted.

2. Interviews with BCPS staff and contracted vendors indicated that post-accident drug
testing is conducted on every accident that a BCPS school vehicle is involved, regardless
of the damage involved, citations issued to a driver or not, and even if a vehicle is not
removed from the scene of the accident due to damage from the accident itself. Interviews
indicated that the “test for all accidents” initiative began on or about January 1, 2017, two
months after the fatal crash. This action is in violation of 49 CFR 382.303 which, in general,
states that a USDOT drug test under this requirement must meet specific thresholds in
order for the USDOT forms to be used for post-accident drug and alcohol testing. If the
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thresholds are not met then the employer must use a non-DOT chain of custody form. The
thresholds are related to events just after the crash as noted above.

3. Currently, BCPS indicated they will remove an employee from a safety sensitive position
if the employee is “at risk” to continue to drive while waiting for the results of a post-
accident drug/alcohol test. An “at-risk” driver is, as described by the BCPS Director of
Transportation, a driver with one preventable, appreciable accident. Under regulation
840.21, an employee in a safety sensitive position may not be stood down while waiting
for a confirmed test result from the Medical Review Officer (MRO). There is an exception
as noted in the corrective actions section below.

4. The form is Appendix H to Part 40 — DOT Drug and Alcohol Testing Management
Information System (MIS) Data Collection Form.

5. Thisis not actually deemed to be a rated compliance element. This part of the CFR simply
directs the reader to other linked sections within other subparts under 49 CFR, for example
subpart A, C, D, etc. for additional information on employer responsibilities.

Corrective Actions Required

General responsibilities of the BCPS — Should BCPS continue to test school vehicle drivers for
every crash regardless of the guidelines, the testing program must be redesigned to better
separate DOT required testing from BCPS desired testing. A note from the FMCSA website
indicates “DOT does not prohibit motor carrier employers from instituting a company authority
testing program that is in addition to, and distinct from, the required DOT testing program.” Under
such non-DOT programs, employers could test for other drugs. DOT also does not prohibit
employers from using tests of non-urine specimens under a non-DOT program. DOT regulations
at 8382.601 provide that employer materials supplied to drivers may include information on
additional employer policies with respect to the use of alcohol or controlled substances, including
any consequences for a driver found to have a specified alcohol or controlled substances level
that are based on the employer's authority independent of this part. Any such additional policies
or consequences must be clearly and obviously described as being based on the employer's
independent authority®. The employer must also use a non-DOT drug testing form.

Standing down employees during the process — The regulation states'# that “as an employer, you
are prohibited from standing employees down, except consistent with a waiver a DOT agency
grants under this section.” It also states that “You may make a request to the concerned DOT
agency for a waiver from the prohibition of paragraph (a) of this section. Such a waiver, if granted,
permits you to stand an employee down following the MRO's receipt of a laboratory report of a
confirmed positive test for a drug or drug metabolite, an adulterated test, or a substituted test
pertaining to the employee.” There is additional information in this section that is required of the
employer to have an employee stand down that can be found at 840.21(a) through (e) that needs
to be reviewed by the employer (in this case BCPS) and take appropriate action with a DOT
agency. In this event, BCPS must contact their DOT agency and make a request for a waiver if
they want to stand down an employee and be compliant with this requirement.

13 https://www.fmcsa.dot.gov/requlations/drug-alcohol-testing/which-substances-are-tested
14 https://www.transportation.gov/odapc/part40/40 21
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Best Practice Observations & Recommendations

Title 49 of the Code of Federal Regulations provides the national regulatory framework governing
transportation as a whole. The audit results described above (Part 40 — Procedures for
Transportation Workplace Drug and Alcohol Testing Programs; Subpart B — Employer
Responsibilities) covers only a very small part of the overall requirements as established.
Achieving a thorough comprehension of all requirements, and establishing a process for their
correct application, is a critical functional responsibility for any and all operators of commercial
transportation services. The BCPS is a mixed operation whereby it both contracts for these
services while also providing some services via district-owned and operated vehicles. This
presents yet more complexity in that BCPS must retain this expertise and their associated
processes themselves while also having a robust mechanism to ensure their contracted vendors
are also each meeting the requirements. In our overall assessment, SBC finds neither to be
adequately in place.

In the experience of SBC, many larger school districts employ legal staff that typically would guide
the transportation department on these issues. However, not having this assistance available
cannot be an excuse for non-compliance. The requirements are readily accessible on the FMCSA
and USDOT websites. Therefore, in addition to the specific corrective actions noted previously,
SBC recommends the following.

e SBC recommends that BCPS immediately conduct a broader assessment of their current
compliance with the requirements as stated, and of their staffing and processes to ensure
future compliance. We return to this recommendation in the subsequent section covering
BCPS internal policies and procedures.

e It is recommended that BCPS hire or reassign a staff member to a regulatory oversight
position. This person must be highly knowledgeable of the rules and regulations of the
FMCSA, USDOT and COMAR. This staff member would become the resident expert for
the department in all areas just noted, and those to follow. This position should work
closely with the BCPS Director of Transportation, the Safety and Training Team, the
certification team, and the districts’ legal department to make sure BCPS is always in
compliance. This can also be a suitable position to include the contract performance
management plan tasks, as discussed in other areas of the review, as well. This position
should answer directly to the Director and supervise the Safety and Training Team as well
as the certification team to relieve the Director of those responsibilities. This position
should be considered within the general reorganization and redrafting of positions and
standard operating procedures, as recommended in the General Assessment section of
this report.
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Code of Maryland Requirements

General Requirements 5, 9, 10, 14, and 15 of the scope of work for this audit in full or in part
required SBC to assess compliance with sections of the Code of Maryland. For this performance
audit, two (2) transportation specific titles were included as criteria for compliance:

o Title 13A — State Board of Education, Subtitle 06 Supporting Programs, Chapter 07:
Student Transportation. Effective: October 8th, 20072°.

e Title 11 — Department of Transportation, Subtitle 19 Motor Vehicle Administration, School
Vehicles, Chapter 11.19.05.01: School Vehicle Drivers. Effective: January 1981 and
Revised: July 200216,

For Title 13A, Subtitle 6, Chapter 7 of the Code of Maryland (Student Transportation), the sections
to be assessed included:

e School Vehicle Driver Trainee and School Vehicle Driver Qualifications: Chapter
13A.06.07.06

e School Vehicle Driver Disqualifying Conditions and Termination: Chapter 13A.06.07.07
e Alcohol and Controlled Substances Use and Testing: Chapter 13A.06.07.10
e Taxicab Drivers Transporting Students with Disabilities: Chapter 13A.06.07.17

For Title 11, Subtitle 19, Chapter 05 of the Code of Maryland (School Vehicle Drivers), the
sections to be assessed included:

e Physical Examination of School Vehicle Drivers: Chapter 11.19.05.01

We begin the assessment of compliance with Chapter 6 — School Vehicle Driver Trainee and
School Vehicle Driver Qualifications, which includes three sections:

Regulatory Requirement Compliance Assessment
COMAR 13A.06.07.06 (driver qualifications) BCPS Contractors | Notes
A. School Vehicle Driver Trainee Qualifications No No 1’2;"4’
B. School Vehicle Driver Qualifications No No 3,5
C. School Vehicle Driver Evaluations Yes Yes 6

1. During the audit, SBC discovered two instances of drivers currently in service that do not
meet conditions for being medically qualified. These, and other findings of non-compliance
are discussed further in subsequent notes.

2. Contractors’ new hires may have up to two points on their MVA record, as established
within this section of COMAR. BCPS employed drivers require zero points through
certification. BCPS employed drivers can accumulate two (2) points during their tenure,

L5http://archives.marylandpublicschools.org/NR/rdonlyres/22229886-3940-448A-8FOF-
1A8DFEF3AB9E/22927/COMAR13A0607 StudentTransportation.pdf
16 http://mdrules.elaws.us/comar/11.19.05.01
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but three (3) points may call for immediately disqualification depending on the offense
committed.

3. There are obvious and glaring concerns with the medical clearances and qualifications in
this section. Just 14 months after a driver was involved in the fatal crash of November 1,
2016, SBC discovered two more instances at Independent Taxicab Company of taxi
drivers that had non-compliant medical examinations for school vehicle drivers regarding
this regulation. One was hypertension; the Medical Examiner had noted on his medical
certification the need for a recheck for high blood pressure within three (3) months. There
was no recheck documentation discovered in the personnel file. The other had a clear
medical exam but was checked on the certification as positive for monocular vision, which
is not allowed under MVA physical requirements for school bus drivers of which taxi drivers
must meet. The monocular vision condition needs to be brought to the attention of medical
examiners as this should have been caught at the time of the examination. The importance
of making all medical evaluations compliant has not occurred.

4. A proposed amendment to this section states “adding the term “Trainee” to the title of .07
School Vehicle Driver and Trainee Disqualifying Conditions and Termination. This addition
would also include the term “trainee” following any reference to “school vehicle driver”
under .06 and .07 by replacing terms such as “individual,” “employee,” or “applicant” with
the term “school vehicle driver and/or trainee” to allow for consistency throughout COMAR
13A.06.07.06-.10.

5. SBC found evidence of what is to be completed for compliance within this regulation via
investigation of BCPS SOP 3.0 which states that the Office of Pupil Transportation is
responsible to ensure that all school bus personnel and taxicab drivers are certified prior
to being placed in service. However, this evidence is only that the SOP exists, and that it
includes defining information on what to complete. Neither BCPS nor its contractors are
in compliance. The discovery of medically-disqualified drivers as a result of this audit
confirms non-compliance.

6. SBC found evidence that BCPS holds annual in-service training for both BCPS employees
as well as contracted employees. There is also evidence that BCPS conducts on-board
observation or close proximity observations (may follow the bus in district vehicles to
observe) of drivers every two years.

We next move on to assess Chapter 13A.06.07.07 — School Vehicle Driver Disqualifying
Conditions and Termination, which includes six sections:

Regulatory Requirement Compliance Assessment
COMAR 13A.06.06.07 (disqualifying conditions) BCPS Contractors | Notes
A. General (introduction) Yes Yes

B. Disqualification for Driving Record Yes Yes 1,7
C. Disqualification for Criminal Conduct Yes Yes L 27 3
D. Disqualification for Unsafe Actions Yes Yes 4

E. Disqualification for Accidents No No 56,7
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Regulatory Requirement Compliance Assessment

COMAR 13A.06.06.07 (disqualifying conditions) BCPS Contractors | Notes

F. Disqualified Driver Database No No 7

1. For BCPS employees, the department has the benefit of additional hiring assistance via
the BCPS Human Capital (HC) team. Applicants are pre-screened initially, which includes
an MVA check by HC, then interviewed by the transportation department from a list
provided by HC. From there, a desired list of employees is sent to the HC team for criminal
conduct checks via the Criminal Justice Information System (CJIS), the National Crime
Information Center (NCIC), and the Maryland State Department of Education (MSDE)
disqualified driver database.

2. Of note is that on August 22, 2017, there was a call to action to the Members of the State
Board of Education to request permission to publish proposed amendments to COMAR
13A.06.07.01-.10, Student Transportation, in which amending the reference to “a crime of
violence” Criminal Law Article 814-101 to allow for consistency throughout COMAR
13A.06.07; and proposing that “assault in the second degree” be included and referenced
to Criminal Law Article §3-203; and, requiring local school systems to disqualify a school
vehicle driver or trainee if the school vehicle driver or trainee has been convicted of a
crime or if charges are pending that would meet the disqualification standards found under
COMAR 13A.06.07.07(C)(1). Once this is statutorily changed, BCPS should make sure
that all training documents for both internal staff and drivers comply with the new wording
and make sure that all vendors understand the variance in wording.

3. BCPS transportation has the benefit of a Human Capital (Resources) department for the
administrative requirements associated with the disqualification of drivers and therefore
the release of the employee of their responsibilities. However, when working with thirteen
outside contractors, this process is not clear. Evidence was provided via training
documents for driver in-service that expectations of BCPS employees and contractor
employees is discussed. SBC is not convinced that the Director of Transportation could
possibly be aware of all driver interaction with students and parents that could possibly
affect safety, but this does not provide sufficient evidence for an assessment of non-
compliance.

4. This process would benefit from additional layers of audit relative to frequent contract
management as well as providing for additional road supervision to observe school vehicle
drivers while on routes, and for arrival and departures of school loading zones.

5. “As soon as practicable” should be defined as within a time period. Inquiries into the post-
accident process from the current Director of Transportation, SBC learned that BCPS
expects post-accident forms to be turned in from both BCPS and contracted drivers the
same day the accident occurs, however the SOP 6.2.3 states a 24-hour window. These
discrepancies need to be clarified and corrected within the SOP. SBC understands this is
for the initial report of the crash as follow up information could take significantly longer to
be completed for input into the report file while collecting information to determine if
accident damages rise to the level of appreciable damage.

6. SBC believes that for an accident involving an incapacitating or fatal injury, this regulation
is now met. However, based on observation and inquiry into the process for filing
information post-accident, it cannot be confirmed that appreciable damage is tracked for
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liquidated damages and/or if the time frequency is tracked. SBC found evidence that some
vendors are performing some variation of this for their own employees, but saw no such
evidence of any letters from the Director of Transportation or any type of correspondence
of the transfer of this information to the BCPS Office of Pupil Transportation.

7. Post-hire, and continual monitoring of CJIS alerts for criminal violations and MVA for motor
vehicle violations are critical functions that must be performed daily to identify employee
non-compliance and their placement on the disqualified list.

We next move on to assess Chapter 13A.06.07.10 — Alcohol and Controlled Substances Use and
Testing which includes six sections:

Regulatory Requirement Compliance Assessment
COMAR 13A.06.07.10 — Controlled substances BCPS Contractors  Notes
A. Testing Program Required No No 1,2
B. Disqualification of Drivers Yes Yes

C. Reporting Disqualified Drivers Yes Yes

D. Return to Service of Disqualified Drivers Yes Yes

E. Local Authority Yes Yes

F. Access to Records Yes Yes

1. SBC found BCPS in compliance regarding employed and contracted drivers. However,
SBC learned during an interview with one of the contractors, that it was a common
occurrence for the first box of the chain of custody form marked “pre-employment”, to be
checked even though the testing may be required for a random test or even post-accident.
SBC could not determine any reason for the actual drug testing personnel to question
whether the correct box was checked or not. This could have had an adverse effect on
the number of tests by category as the employer must have a certain percentage for
random tests, and would draw other incorrect totals by category of tests annually.

2. At the time of this report, information had not been provided by BCPS regarding any level
of training that any employees receive relative to the completion of the chain of custody
form prior to drivers being sent to the testing facility. In this instance, it appears that
reliance on owner-operators to “do the right thing” applies. This leaves a gray area of
acceptance and compliance for this regulation.

We next move on to assess Chapter 13A.06.07.17 — Taxicab Drivers Transporting Students with
Disabilities which includes three sections:

Regulatory Requirement Compliance Assessment
COMAR 13A.06.07.17 — Taxicab drivers BCPS Contractors | Notes
A. Taxicab drivers involved in transporting students with

disabilities to nonpublic special education No No 1
facilities shall...
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Regulatory Requirement Compliance Assessment

COMAR 13A.06.07.17 — Taxicab drivers BCPS Contractors  Notes

B. A local school system shall maintain a file for each taxicab
driver regularly engaged in handling and transporting students
with disabilities. The file shall contain the following
documents...

No No 1

C. Preservice and in-service instruction for taxicab drivers

shall... s s

1. One taxi company was found to have two drivers with medical issues that should have not
allowed them to be cleared for service of transporting BCPS students. This was missed
by both the medical examiner and BCPS records certification. There were several
instances where up to date copies of documents were not in the personnel files on site at
the taxi companies. This non-compliance concern is also addressed in an earlier section.

Corrective Actions Required

Safety stand down assessment and retraining — The fact that many of the non-compliance issues
resulting in the November 1, 2016 crash have yet to be corrected points to the immediate need
for an organization-wide effort to acknowledge these shortcomings and immediately address the
areas of non-compliance. Consistent with the recommendation provided for corrective action in
the General Assessment section of this report, the objective is for the relevant parts of the
organization to better understand the requirements of COMAR and how they directly relate to
internal processes for compliance. An immediate modification of the associated SOP
documentation must follow, together with a cohesive and deliberate training program to ensure
that all staff and contractors become compliant. The resultant SOP modifications and re-training
that occurs on each of these areas will serve to provide near-term stability in the safety program,
and reassurance to stakeholders in the system. The Director of Transportation should then hold
sessions with all school bus and taxicab company personnel who work with records and
compliance. This is to ensure they understand the issues brought forward in this audit regarding
medical certification of taxi drivers and such other issues as raised by this audit, and to introduce
and ensure compliance with the modified procedures. Finally, BCPS must (through proper
channels) ensure that any Medical Examiner providing medical certification for school vehicle
drivers that work for Baltimore City Public Schools understands and complies with all
requirements.

Cost documentation — The follow up on crashes as to cost documentation leaves much to be
desired within both BCPS and contracted operations. Nowhere did SBC find accident files that
contained any summary of costs that led us to believe there was compliance as to requirements.
Crash costs must be determined as a factor for whether a driver has been involved in an accident
involving appreciable damage, and where specific dollar amounts need to be met. This is
particularly important when the appreciable damage can disqualify a driver from service. Neither
the organization nor the driver are being well served when failing to maintain these actual,
documented costs. A driver needs to be removed from service if not in compliance. The BCPS
and contractors alike are putting themselves and student riders at risk by failing to comply with
the law.
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Taxicab drivers — The Medical Examiners, BCPS Certification Team members, and all contracted
companies need to have a better understanding that taxicab drivers must meet the same physical
requirements as school bus drivers. It is quite clear that taxi cab drivers must “pass the annual
physical examination required by the Motor Vehicle Administration for school vehicle drivers!™.
While not excusing the miss on the Medical Examiners’ part, it needs to be stated to those who
provide medical exams for BCPS and all contracted drivers that every school vehicle driver
transporting students for BCPS must pass the same physical requirements as the yellow school
bus driver. Taxi cab companies must be reminded of the requirements of the documentation that
is to be in personnel files to be compliant with this section. The companies also need to be aware
of the additional medical information to look for on the medical certification form that will disqualify
the driver to transport BCPS students.

Best Practice Observations & Recommendations

The standardization of recordkeeping with assigned, knowledgeable personnel and appropriate
supporting systems is a must for all transportation providers. The stakes associated with allowing
unqualified vehicle operators are too high for anything else. The challenge for BCPS is magnified
given the scale and structure of the operation. Having BCPS staff plus staff at multiple contractors
of varying organizational capability demands strong and consistent oversight on the part of the
Office of Pupil Transportation. Standardization of recordkeeping facilitates efficient processes,
such as for when different portions of the records that require regularly scheduled updates. It
greatly reduces the chance of error and missed information, such as resulted in the November 1,
2016 incident. In this regard, SBC recommends:

e BCPS should aggressively begin to determine and implement an electronic method of
keeping driver records on file as well as when updates to records are required. This
process should be started immediately. BCPS should work with their technology
department first to determine if the district already owns capable software within the district
and the requirements to store and backup the information. If it does, discuss and plan the
best path forward to capture all past records while maintaining the current files and
time/date stamped reminders. If it does not, immediately explore outside systems and
conduct an acquisition process.

e Once in place, train the keepers of records on the electronic system and how to operate
an electronic time/date stamped program. Continual in-service training for the personnel
in the transportation department who maintain records as well as training drivers is as
important as the drivers. These are the people who need to be well trained also because
they are the keepers of the records who are checking for compliance to keep students
safe.

e Through the recommended addition of a staff expert on regulatory requirements (see
FMCSA section above), provide for further training for BCPS record-keeping staff
concerning FMCSA regulations, USDOT drug and alcohol testing, and Code of Maryland
requirements. It is further recommended that this training be extended to the people who
work for contractors with these same statutes and regulations that work with the BCPS
staff to keep records in order. This should be in a workshop type session having all
pertinent personnel hearing the same information at the same time. This will promote

17 COMAR 13A.06.07.17. A. (2) Pass the annual physical examination required by the Motor Vehicle
Administration for school vehicle drivers.
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discussion and avoid the possibility that someone understood something differently than
intended.
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Baltimore City Public Schools Policies and Procedures

The final layer of investigation for SBC’'s audit of the BCPS Office of Pupil Transportation
operation are current internal polices and Standard Operating Procedures (SOPs). The general
requirements for our scope of work required SBC to identify and evaluate current practices for
efficiency and effectiveness overall, but also how these practices directly influence the compliance
of operations with federal and state requirements. As described previously, SBC determined to
focus our specific audit objectives on the management and execution of current BCPS Standard
Operating Procedures (SOP) that relate directly to the federal and state regulatory requirements
under investigation. This, in turn, complements the more general evaluation of BCPS operational
protocols included in an earlier section of this report. As described there, the BCPS does not
currently have any School Board policies related to the delivery of transportation services.
Instead, all internal documentary guidance is provided via the Standard Operating Procedures of
the BCPS Office of Pupil Transportation. We therefore focus on this set of documents alone.

The entirety of the current SOP manual as provided to SBC on request consists of 18 unique
procedure statements. Of these, SBC found that many have requirements relating directly to the
federal and state standards covered under this audit. We consolidate, summarize, and cross-
reference these as follows?8.

Standard operating procedures covering certification and monitoring of school vehicle drivers’
gualifications, which directly relate to the following COMAR subsections:

e School Vehicle Driver Trainee and School Vehicle Driver Qualifications, 13A.06.07.06

e Alcohol and Controlled Substance Testing, 13A.06.07.10

e Taxicab Drivers Transporting Students with Disabilities, 13A.06.07.17

o Physical Examination of School Vehicle Drivers, 11.19.05.01

e School Vehicle Driver Evaluations, 13A.06.07.06 and 13A.06.07.07

Standard operating procedures covering accident response processes, which relate to the
following FMCSA and COMAR subsections:

e FMCSA 49 CFR Part 40 Subpart B
e School Vehicle Driver Disqualifying Conditions and Termination, 13A,06.07.07
¢ Alcohol and Controlled Substances Use and Testing, 13A,06.07.10

Standard operating procedures covering random drug and alcohol testing, which relate to the
following FMCSA and COMAR subsections:

e FMCSA 49 CFR Part 40 Subpart B
e School Vehicle Driver Trainee and School Vehicle Driver Qualifications, 13A.06.07.06

18 In whole or in part, the audit evaluation that follows addresses General Requirements 3-15 of the Scope
of Work for this audit.
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e School Vehicle Driver Disqualifying Conditions and Termination, 13A,06.07.07
e Alcohol and Controlled Substances Use and Testing, 13A,06.07.10

Standard operating procedures covering pre-trip orientation and inspection of buses, which
relates to federal regulations of:

e FMCSA, 49 CFR Part 40 Subpart B § 396.13: Driver inspection

In this audit portion of our assessment, we focus on compliance only*®. In this context, we assess
compliance of operations against the stated SOP’s, with clarifying remarks, and documentation
of required corrective actions. This is followed by a separate set of best practice recommendations
that are consistent with SBC experience, but not strictly compliance related.

Procedural Requirement Compliance Assessment
Certification and monitoring of school vehicle drivers BCPS Contractors | Notes
SOP 3.0 Pre-Service Certification for School Bus Personnel No No 1,2
SOP 3.1 Training of School Bus Personnel & Annual Medical No No 2
Examination of School Bus Drivers

SOP 3.7 Accounting for and Controlling Certification Yes Yes 2,3
Documents

SOP 3.9 Biennial Driver Evaluations No No 4

1. SBC found that while current operational practices surrounding pre-certification of school
vehicle drivers follow and comply with the requirements of SOP 3.0, there have been
additional findings in the process including overlapping and potentially confusing job
descriptions, no standardized format for the outline of personnel files, omitted language of
actual procedure in the SOP, and are generally outdated and leave room for error.

2. Although SBC found only minor non-compliance regarding SOP 3.1 and the actual
process of enforcing annual medical examinations of school vehicle drivers, our
investigation did result in finding two taxicab drivers that were medically disqualified from
driving a school vehicle. Therefore, this SOP receives a non-compliant finding due to
BCPS'’s deficiency in internal controls to manage taxicab contracted drivers and their
medical conditions. This is also covered in the Audit report subsection on COMAR
requirements.

3. SOP 3.7's objective is to account for and control certification documents for prospective
bus drivers, bus attendants, or taxicab drivers seeking employment with City School’s
contractors. SBC can determine that certification documents for these drivers are
controlled per the SOP itself, however, several corrective actions are needed to improve
upon the intake, handling, filing, and control of the information the documents contain.

4. SBC determined a noncompliant finding for SOP 3.9 solely due to lack of information as
provided by the BCPS. Discovery for this audit was completed on January 18, 2018 and

19 A generalized assessment of the BCPS Office of Pupil Transportation that provides an evaluative, as
opposed to an audit-based focus, was provided in the previous report section “General Assessment of
BCPS Transportation”, and includes additional remarks on standard operating procedure content and
approach.
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inquiries by email from the investigation team to management for exact processes and
procedures were not answered by the time of report creation. We cannot determine a
finding based on lack of sufficient and appropriate evidence.

Procedural Requirement Compliance Assessment
Accident response processes BCPS Contractors  Notes
SOP 3.4 Accident Notification and Post-Accident Drug and Yes Yes 1,2
Alcohol Testing

SOP 3.6 Accident Noatification Intake and Response Yes Yes 3
Processes

1. SBC found that while the current policies and procedures surrounding accident notification
and post-accident drug and alcohol testing comply with established SOP 3.4., the
document language itself, and general process appears outdated and does not include
any deliberate improvements post-accident of November 1, 2016. There are gaps in
clarity, unnecessary drug testing post-accident per FMCSA and COMAR regulations, no
standard and formalized process for contractors to follow, and a confusion chain of
command and no determined set of time for information intake.

2. It does not appear that BCPS has current problems with refusal to test or timely response
for testing, however the actual process surrounding the timeliness of results, the disjointed
process in variance of help from The Office of Human Capital and contracted companies
and the ability to retrieve results of tests versus receipts appears to be deficient. The SOP
should better clarify where documents are to be maintained and why, and the purpose
when documentation for any employee is in more than one location. This can only aide
BCPS employees, contracted entities and later auditors, in knowing where to find
documentation needed for regular maintenance and any future audits.

3. Again, while operations are determined to be compliant with the SOP as written,
investigation into accident related information intake processes and procedural SOP’s
appeared outdated, does not provide a direct line of responsibility, and is unclear as to
what determines what is standard. Interviews and observation determined that contractors
and BCPS are doing and saying different things. Logs that were provided to SBC for
investigation were incomplete and not in a useable format for analysis of trends or
statistical measures.

Procedural Requirement Compliance Assessment

Random drug and alcohol testing BCPS Contractors | Notes

SOP 3.2 Random Drug and Alcohol Testing for School Bus Yes Yes 1
Drivers and Other City Schools Employees Approved to
Operate City Schools Vehicles

SOP 3.3 Random Drug and Alcohol Testing for School Bus Yes Yes 2
Drivers and Other Covered Individuals Employed by City
Schools Contractors

1. Like the complications surrounding post-accident drug testing results shown above, the
same applies for random drug testing results. While compliant with the SOP as written,
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interviews with key staff members at contracted locations revealed that there are
complications with the chain of custody form at intake, as well as trying to get results to
remain in compliance with federal and COMAR regulations that require records be in a
secure location and readily accessible within two days for any federal or other authorized
personnel. These results are allowed to be kept in personnel files provided they are in
secure and accessible location.

2. A similar situation occurs here whereby we find an assessment of compliance, but with
lack of clarity and consistency applies for contracted drivers following a random drug test.
There have been incidents where Contractors have difficulty with:

e The Chain of Custody form and ensuring that the correct box for ‘random’ is
checked, though this has been noted as an historical event not indicative of current
process.

e For federal and state compliance, results are required to be filed post-test.
However, with contractors performing their own random drugs tests, as well as
their employees being in the BCPS pool, all results from a BCPS initiated test are
posted on a secured website. The BCPS Safety and Training team is required to
logon and ensure a negative result for both their own employees, as well as
contracted ones. However, at the center of the confusion is where the test results
are filed. The audit team found that contracted employees test results from BCPS
testing are maintained by BCPS in the existing qualifications/personnel file at
transportation, in a secured location. For BCPS employees that are tested, the
results stay with the Human Capital files for all BCPS employees required to be
tested. This is why results were not always found in employee files during SBC
investigation to complete the audit, because they are not all stored at one location,
nor do they have to. Regardless, a positive or negative result is posted, and verified
by The Safety and Training Manager, per current SOP.

Corrective Actions Required

As described in the General Assessment of BCPS Transportation section of this report, this is an
organization with high turnover and significant vacancies. Following the November 1, 2016
incident there have been reported initiatives to improve the scope, content and clarity of the
Standard Operating Procedures. However, at the time of this report no such evidence was
provided.

We have limited this assessment to one of strict compliance with internal operating guidance, in
this case the existing Standard Operating Procedures. This begins with the entire absence of
Policy, as discussed in the General Assessment, extends to the need for a complete redesign of
the organization as it operates today, and a concomitant restructuring of its associated Standard
Operating Procedures. For consistency, however, here we relate only specific corrective actions
to bring these documents better in line with the intent of state and federal requirements that
correlate to minimization of safety concerns and risks.

Pre-Certification of School Vehicle Drivers — Management of these internal controls requires an
organizational change that will better facilitate compliance. As discussed in the General
Assessment section of this report, there is overlap and confusion between job duties. The
certification team should be responsible for upkeep on files, certification of drivers, and all
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requirements of related COMAR and FMCSA chapters. The Safety and Training team,
meanwhile, should focus on accident response and associated retraining requirements. Both
teams should report to a single individual with overall responsibility for ensuring compliance. The
department’s Standard Operating Procedures should be redrafted accordingly, to include new
checklists, maintained electronically, and broadly accessible, that work towards a common goal
of ensuring absolute compliance for every new driver, whether contract-provided or BCPS-
employed. Finally, a newly added layer of protection is required in this new procedure to ensure
that all taxicab drivers are meeting regulatory standards.

Also, to be included in this newly drafted pre-certification SOP must be a regular program of
record auditing with a feedback loop that drives improvement when errors are discovered. Part of
the SOP must document how files are to be kept, in what order, and establish a regular program
of audits at contractor sites as well as internally. When errors are discovered, the SOP must
establish how that information is handled, and how corrective actions must be designed and
implemented.

Accident Response Process — There are numerous important parts to the process that must occur
post-accident. Significant changes to the associated procedural language are necessary to
provide clarity for any new staff, and for process clarity generally. Clear expectations for vendors,
contracted drivers, and internal staff need to be defined. Language such as “as soon as practical”
currently appears throughout the document, and must be altered to provide more specificity.

Best Practice Observations & Recommendations

SBC here refers the reader back to the report section General Assessment of BCPS
Transportation. SBC has done this because we believe therein lies the cornerstone of an overall,
systemic improvement to the BCPS transportation organization. Within that section is a
recommendation to establish a comprehensive program of contract compliance monitoring and
performance measurement. Also, within that section are remarks concerning the organizational
focus of the department relative to the primary service delivery model. BCPS contracts for the
preponderance of its transportation service delivery, yet fails to maintain an organization focus on
the importance of properly designed contracts, and the mechanisms required to ensure that its
contracted vendors comply strictly with the terms and conditions of those contracts. SBC
experience indicates that the best organized, safest, and most effective contracted operations
have coherent, documented programs that do exactly this. SBC recommends that BCPS codify
in Standard Operating Procedure the contract performance management program recommended
in the General Assessment, and that it contain the following core elements:

e Standardized contract language across all vendors, to include mandatory participation in
the compliance monitoring and performance management elements of the program,
together with incorporation of all BCPS transportation Standard Operating Procedures by
reference.

o A checklist-based Contract Compliance Monitoring Program that codifies, schedules, and
enforces contract terms and conditions through regular information submittal
requirements, and a regular schedule of auditing components to include onsite visits to
contractor sites for record and process reviews, on-road audits of contractor operations,
and other similar enforcement elements.
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e A customizable performance measurement program that facilitates data capture to
regularly measure ongoing contractor performance in a set of performance metrics
targeted at specific areas of concern or interest, and that change periodically.

e An annual feedback reporting and overall contractor assessment process that provides
periodic reports to the contractors regarding their overall performance, and an annual
review and rating process that serves as a feedback mechanism, a cooperative
continuous improvement tool, and reference material for contract continuation and
periodic solicitation.
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Audit Conclusions

Summary of Results

In its review of data and information, SBC found only a limited number of instances of strict non-
compliance to the federal, state, and local requirements that are collectively designed to prevent
this from happening. In the process, however, we also revealed the underlying dynamic that
prevented the identification and disqualification of an individual who should not have been
operating a school bus. It is in the systemic design of the organization, and the resultant
deficiencies in internal controls, that the true concerns are identified. A granular focus on
compliance with specific federal, state, and local requirements reveals only a limited viewpoint on
the incident, and fails to properly identify why BCPS was unable to comply with the established
requirements and expectations. The audit itself revealed only a few instances of strict non-
compliance, and while even one is clearly too many, this can lead the reader to conclude that a
minor patch here, or a minor fix there is all that is required. Nothing could be further from the truth.
Short-term fixes to address non-compliance will establish a better foundation for safety, and for
this reason must be the near-term focus for all concerned, but the system as currently established
for the BCPS Office of Pupil Transportation clearly enables these exceptions. It is systemic
change that is required to close the portal that allows these exceptions to occur.

As stated early in this report, the professionalism of BCPS staff and commitment to their
responsibilities is not in question here. Rather, it is the system in which they are forced to operate
where the deficiencies lie. There are likely to be many more exceptions to compliance thus far
unidentified. SBC found some of these during its audit process. These represent a real and
present threat to the safety of the BCPS transportation service. BCPS must therefore immediately
pursue the corrective actions identified throughout this report, but the long-term fix will be found
in a comprehensive path forward.

The Path Forward

The Principal Results section that begins this report outlines the leadership dynamic that must be
in place for systemic change to occur. Here we summarize the specific actions that leadership
must take, and the order in which they must occur, to begin the process of change:

1. Establish School Board policies related to the delivery of transportation services.

The Baltimore City Board of School Commissioners is the local governing authority for the
Baltimore City Public Schools. In this role, this entity cannot escape its responsibility for
establishing policy guidance as it relates to transportation services. The current policy
manual is silent on this subject. At its very essence, governing policy must establish the
parameters for the transportation service: what is to be provided, to whom, and under what
circumstances. While much of this is covered within the current Standard Operating
Procedures for the Office of Pupil Transportation, the notion that this organization can set
its own governing guidance and then be expected to enforce the same flies in the face of
practical experience, and leads to a situation where exception management becomes ever
more prevalent, and erodes the ability of the organization to ensure proper internal
controls.
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2. Establish the manner in which the required services are to be delivered.

Only with policies as established by the governing authority in place can the process of
determining the best manner of delivering the required services begin. The current mix of
service delivery is largely, but not entirely, contracted to a mix of private vendors and the
local public transit agency. Yet the organization as designed is not optimized to the unique
requirements of contracted operations. Instead it is largely focused on the much smaller
internally provided school bus service, with no stand-alone identity provided to the needs
of contract management and oversight. The organization is neither here nor there, and the
preliminary decision that must be made before undertaking a redesign is to determine how
the BCPS can best deliver the required services.

3. Build an organization optimized to the requirements of the service approach.

With the policies and the service model determined, then and only then can a proper,
functioning organization structure be designed with staff positions and responsibilities
customized and optimized to the requirements. The current organization is both operating
on a shoestring with staff vacancies, and operating outside of established and
documented procedures due to their inadequacy to the task. Thus, in many ways, this step
must occur before, but also in concert with the documentation of new operational protocols
as recommended next.

4. Design and implement operational processes and protocols to execute safely, effectively,
and efficiently; thoroughly document the same.

We know from our investigation that the existence of exceptions is systemic, but are not
yet the rule. But it is here, at the end of this recommended chain of improvement, where
the results will be achieved and the portal that allows exceptions to occur will be closed.
A thorough, complete, rational, and workable set of Standard Operating Procedures that
follow an appropriate organizational design, which in turn is structured in accordance with
deliberate decisions as to how services are to be delivered in response to the requirements
established by the School Board, must become the tool that ensures the elimination of
compliance exceptions, and that maximizes the safety and effectiveness of pupil
transportation services for the Baltimore City Public Schools.
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